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GOVERNING BOARD 
REGULAR MEETING 

 
Monday, March 21, 2011    

12:00 p.m. 
 

City of Pittsburg 
City Hall, Ante Chamber Room, Third Floor 

(behind the City Council Chambers) 
       65 Civic Avenue, Pittsburg, CA 94565 

 
 

AGENDA 
 
 

1) Introductions. Welcome our new members of the Governing Board.  
 
2) Public Comment on items that are not on the agenda. Public comment on 

items on the agenda will be taken with each agenda item (please complete 
a speaker card if you would like to comment on any of the agenda items).   

 
3) Consider APPROVING the Meeting Record from the East Contra 

Costa County Habitat Conservancy (“Conservancy”) Governing 
Board Special Meeting of December 15, 2010. 

 
4) Consider APPROVING the East Contra Costa County Habitat 

Conservation  Plan/Natural Community Conservation Plan Annual 
Report 2010. 

 
5) Consider ACCEPTING update from the U.S. Army Corps of 

Engineer’s regarding proposed In-Lieu Fee Program and Regional 
General Permit related to the HCP/NCCP.  Joining us will be:  
•  Mary R. Pakenham-Walsh, Project Manager, California Delta Branch, 

US Army Corps of Engineers, Sacramento Regulatory Division  
 

6) Consider APPOINTING Board Members to the East County Water 
Management Association Governing Board. 

 
7) Consider the following actions related to Conservancy finances: 

a) AUTHORIZE staff to execute a cost-sharing agreement with the East 
Bay Regional Park District for $125,000 for land acquisition and 
interim land management services during 2011. 
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b) AUTHORIZE staff to execute contracts amendments for on-going consulting services 

with: 
• HT Harvey and Associates: Increase the payment limit by $50,000 from $265,000 to 

$315,000; and 
• Monk and Associates: Increase the payment limit by $10,000 from 46,500 to $56,500. 

c) APPROVE Resolution No: 2011-01, 2011-02, 2011-03 which authorize Conservancy 
staff to:  
• submit a grant applications to the California Department of Fish and Game (CDFG) 

for the Natural Community Conservation Planning (NCCP) Local Assistance Grant 
(LAG) program; and 

• enter into a grant agreement to accept such grant funds as are approved by CDFG. 
 

8) Consider APPROVING the East Contra Costa County Mitigation Fee Update Report 
(“Report”), consistent with requirements in the HCP/NCCP for periodic review of 
HCP/NCCP development fees;  PROVIDING the Report to participating cities and 
the County and recommend that they consider revising wetland mitigation fees as 
recommended in the Report; and  DIRECTING staff to apply the revised wetland 
mitigation fees in future agreements between the Conservancy and Participating 
Special Entities. 

 
9)  Consider AUTHORIZING staff to execute a Participating Special Entity Agreement 

 with the Contra Costa Generating Station, LLC to extend take coverage for the 
 Oakley Generating Station Project (“OGS Project”).   

 
10) Consider AUTHORIZING staff to execute a Second Amendment to the Participating 
 Special Entity Agreement with ConocoPhillips Pipeline Company for the 

ConocoPhillips Line 200 Pipeline Repair Project. 
 
11) Consider AUTHORIZING staff to execute an Amendment to the Participating 
 Special Entity Agreement with the California Department of Transportation 

(Caltrans) for the CC4 Median Buffer and Shoulder Widening Project.  
 
12) ACCEPT update on restoration projects under consideration and development: 

a) Authorize staff to further explore and define a proposal for the Conservancy to partner 
with City of Oakley on the Creekside Park Restoration Project  

b) Update on Concept Design for the Land Waste Management Restoration Project 
 
13) Discuss possibility of convening special meeting in April.  Discuss Board Member 

interest in a field-trip.  
 
14) Adjourn (next regular meeting on June 15, 2011 at the City of Oakley).  

  
If you have questions about this agenda or desire additional meeting materials, you may contact  

John Kopchik of the Contra Costa County Department of Conservation and Development  
at 925-335-1227. 

 
The Conservancy will provide reasonable accommodation for persons with disabilities planning to participate in 

this meeting who contact staff at least 24 hours before the meeting. 



Agenda Item 1 

Page 1 of 1 

EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
DATE: March 21, 2011 
 
TO:  Governing Board 
 
FROM: Conservancy Staff 
 
SUBJECT:  Governing Board Roster and Officers for 2011 
 
 
 
Attached please find the 2011 Conservancy Governing Board Roster. Council Member 
Randy Pope has been appointed as the City of Oakley’s primary representative to the 
Governing Board.  Council Member Joel Bryant has been appointed as the City of 
Brentwood’s primary representative to the Governing Board. Staff would like to welcome 
both Mr. Pope and Mr. Bryant to the Board. 
 
In January 2009, the Conservancy Governing Board established a protocol for rotating 
the Chair and Vice Chair positions. These positions rotate alphabetically by jurisdiction, 
starting in 2009 with County as Chair and Oakley as Vice Chair.  
 
For 2011, the Chair of the Governing Board is Pittsburg City Council Member Salvatore 
Evola and the Vice Chair is Council Member Joel Bryant.  
 
In January 2012, these positions will rotate again with the City of Brentwood 
representative as Chair and City of Clayton representative as Vice Chair. 
 
 
 
 
Encl: Conservancy Governing Board Roster 
 
 
 



East Contra Costa County Habitat Conservancy 
Governing Board  

2011 Roster 
 
 

Representative Agency 

Council Member Joel Bryant  City of Brentwood (Vice Chair) 
Council Member Erick Stonebarger* City of Brentwood 
Council Member Hank Stratford City of Clayton  
Mayor David Shuey* City of Clayton 
Supervisor Federal Glover Contra Costa County 
Supervisor Mary Piepho* Contra Costa County 
Council Member Randy Pope City of Oakley 
Council Member Pat Anderson* City of Oakley 
Council Member Salvatore Evola  City of Pittsburg (Chair) 
Council Member Pete Longmire* City of Pittsburg 
 
*Alternate 
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EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
D
 

ATE: March 21, 2011 

T
 

O:  Governing Board 

FROM: Conservancy Staff 
 
SUBJECT:  Governing Board Meeting Record for December 15, 2010 
 
 
 
RECOMMENDATION 
 
APPROVE the Meeting Record from the East Contra Costa County Habitat 
Conservancy (“Conservancy”) Governing Board Meeting on December 15, 2010. 
 
 
DISCUSSION 
   
Please find the draft meeting record attached.  
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

CONTINUED ON ATTACHMENT:  Yes   
ACTION OF BOARD ON: March 21, 2011      APPROVED AS RECOMMENDED:____________________ 
OTHER___________________________________________________________________________________ 
 
VOTE OF BOARD MEMBERS 
___UNANIMOUS 
 AYES:______________________________   
 NOES:______________________________ 
 ABSENT:___________________________  
 ABSTAIN:__________________________ 
 

I HEARBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN ACTION TAKEN 
AND ENTERED ON THE MEETING RECORD OF THE CONSERVANCY GOVERNING BOARD 
ON THE DATE SHOWN. 
 
ATTESTED   ____________________________________________________________________ 

Catherine Kutsuris, SECRETARY OF THE EAST CONTRA COSTA COUNTY HABITAT 
CONSERVANCY  

 
BY:____________________________________________________________, DEPUTY 
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Draft Meeting Record  
East Contra Costa County Habitat Conservancy  

Governing Board Meeting  
December 15, 2010 

City of Clayton 
 

1) Introductions.  
 
Governing Board members in attendance were:  

 
Erick Stonebarger  City of Brentwood 
Hank Stratford  Mayor, City of Clayton 
Salvatore Evola           Mayor, City of Pittsburg 
 
Other Attendees: 
Liam Davis   California Department of Fish and Game 
Seth Adams                 Save Mount Diablo 
Bruce Connelley         Public 
Jane Connelley            Public 
 
Conservancy Staff members in attendance were: 
John Kopchik  Conservancy Staff 
Abby Fateman  Conservancy Staff 
Krystal Hinojosa Conservancy Staff 
 
2) Public Comment. Mr. Connelley noted it was a pleasure to have served on the 
Conservancy’s Governing Board and he thanked Staff for all their hard work. Mr. Evola 
thanked Mr. Connelley for his years of service. 

 
3) PRESENT Bruce Connelley with a certificate honoring his many years of 
service and leadership related to the Conservancy and initiation of the East Contra 
Costa County HCP/NCCP. Mr. Kopchik on behalf of the Conservancy presented Mr. 
Connelley with a certificate to honor his years of service to the Conservancy. (3-0: 
Stratford, Evola, Stonebarger) 
 
4) Consider APPROVING the Meeting Record from the East Contra Costa 
County Habitat Conservancy (“Conservancy”) Governing Board Special Meeting of 
September 30, 2010.  The meeting record was approved. (3-0: Stratford, Evola, 
Stonebarger) 
 
5) Consider DETERMINING Governing Board meeting time and locations in 
2011. The Board was in agreement that a rotation of meeting locations is preferred. The 
staff recommendation was approved with the following modification: change the 
December 21st 2011 meeting location to the City of Brentwood. (3-0: Stratford, Evola, 
Stonebarger) 
 



Agenda Item 3 

 2

6) Consider DETERMINING representation on Public Advisory Committee 
(PAC) for 2011. Mr. Kopchik provided an overview of the item with a recommendation 
to keep the current PAC composition the same in 2011. Mr. Stonebarger inquired on the 
attendance of PAC members and requested staff to ask such groups that have not been 
attending meetings regularly if they still wish to remain on the committee.  He further 
recommended that such groups that no longer attend perhaps be replaced by new 
membership. The staff recommendation was approved with the additional guidance to 
staff. (3-0: Stratford, Evola, Stonebarger) 
 
7) Consider APPROVING the 2011 Conservancy Work Plan. Mr. Kopchik 
provided an overview of the item. A key item in the overview was that the Conservancy 
was awarded a $1.4 million grant for restoration and land acquisition related to 
restoration that needs to be spend by March of 2012. One potential restoration project is 
at Land Waste Management and work is proceeding aggressively to develop a project for 
the grant funds (some of the funds would be used for acquisition of the property as well).  
(3-0: Stratford, Evola, Stonebarger) 
 
8) Consider APPROVING Implementation Policy Regarding Use of 
Conservancy Restoration Sites for Mitigation of Projects Not Covered by the East 
Contra Costa County Habitat Conservation Plan / Natural Community 
Conservation Plan (HCP/NCCP). Mr. Kopchik provided a background on the item 
including the participation of the Public Advisory Committee and Wildlife Agencies to 
draft the Policy. The proposed policy would act as a set of guidelines to accept mitigation 
from non-covered activities. The Governing Board would need to approve any projects 
subject to this policy. Policy is predicated on the concept that the Conservancy would 
obtain full cost recovery plus funding for the Conservancy’s contribution to recovery 
obligations.  One concern memorialized in the policy is having enough restoration 
completed to be able to mitigate for covered activities before accept mitigation from non-
covered activities. Mr. Evola suggested that an analysis of progress towards the stay-
ahead requirement be presented along with any projects subject to this policy.  The policy 
was approved as recommended. (3-0: Stratford, Evola, Stonebarger) 
 
9) Consider AUTHRORIZING the Executive Director to sign Amendment 1 to 
the East County Water Management Association (ECWMA) Agreement which 
would add the Conservancy to the Association.  Mr. Kopchik provided an overview of 
the item. The Conservancy will need to appoint a Governing Board member to represent 
the Conservancy on the ECWMA Board. Approved as recommended. (3-0: Stratford, 
Evola, Stonebarger) 
 
10) Consider AUTHORIZING staff to execute an Amendment to the 
Participating Special Entity Agreement with ConocoPhillips Pipeline Company for 
the ConocoPhillips Line 200 Pipeline Repair Project. Mr. Kopchik provided an 
overview of the item and presented the Board with the Amendment for approval. The 
recommendation was approved. (3-0: Stratford, Evola, Stonebarger) 
 
11) Consider the following actions related to legislative matters: 
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a) ADOPT the 2011 Legislative Platform; 
b) ADOPT Resolution 2010-01 to support working together with agencies 

from across California to request that the United States Congress increase 
overall funding of the U.S. Fish and Wildlife Service Cooperative 
Endangered Species Fund from approximately $85 million  to $100 million 
in the Fiscal Year 2012 Interior and Related Agencies Appropriations bill; 

c) AUTHORIZE the Chair or staff, as appropriate, to communicate items on 
the Platform to relevant members and staff of the U.S Congress and the 
California Legislature, relevant federal and state agencies, potential 
advocacy partners and others; and  

d) AUTHORIZE payment of $5,000 as membership dues for the California 
Habitat Conservation Planning Coalition in 2011.  

Mr. Kopchik provided an overview of the item 11 (a-d) and the items were 
approved. (3-0: Stratford, Evola, Stonebarger) 

 
12) Consider the following actions related to Conservancy finances: 

a) APPROVE the 2011 Conservancy Budget.  
b) AUTHORIZE staff to execute an agreement with the East Bay Regional 

Park District for the provision of specific land acquisition services during 
2011. [Postponed to next Governing Board meeting to allow staff more time 
to update the agreement.] 

c) AUTHORIZE staff to execute contracts for on-going consulting services 
with: 
 ICF Jones and Stokes: execute contract for $290,000 for the term from 

January 1, 2011 through December 31, 2011; 
 H.T. Harvey and Associates: execute contract for $265,000 for the term 

from January 1, 2011 through December 31, 2011;  
 Nomad Ecology: execute contract for $50,000 for the term from 

January 1, 2011 through December 31, 2011; and 
 Restoration Resources: $50,000 for the term from January 1, 2011 

through December 31, 2011. 
d) AUTHORIZE staff to execute a contract for legal services with Resources 

Law Group for $70,000 for a term from January 1, 2011 through 
December 31, 2011.  

Mr. Kopchik provided an overview of the item 12 (a-d). On Item 12(a) Mr. Kopchik 
noted that there was a 5% increase in the budget to account for wetland restoration 
in 2011 and the staff billing rate was reduced by 33%. On Item12(c) Mr. Kopchik 
noted the annual total for ICF Jones and Stokes services is down from previous 
years; the Conservancy will be working with H.T. Harvey on wetland restoration 
design. Items a, c and d were approved. (3-0: Stratford, Evola, Stonebarger) 

 
13)  Adjourn. Next regular meeting March 16th, 2011 (subsequently postponed to 

March 21).  
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EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
DATE: March 21, 2011 
 
TO:  Governing Board 
 
FROM: Conservancy Staff 
 
SUBJECT:  2010 Annual Report 
 
RECOMMENDATION 
 
APPROVE the East Contra Costa County Habitat Conservation Plan/Natural 
Community Conservation Plan 2010 Annual Report.   
 
DISCUSSION 
  
Enclosed is the 2010 Annual Report (Report) for the East Contra Costa County Habitat 
Conservancy (Conservancy). The Annual Report is a required component of the Plan that 
allows Staff, the Governing Board, regulatory agencies, stakeholders, and partners to 
review the status of Plan implementation.   
 
 
[IN THE ELECTRONIC VERSION OF THIS DOCUMENT, THE ANNUAL REPORT 

IS IN A SEPARATE FILE] 
 
 
 
 
 
 
 
 
 
 
 
 

CONTINUED ON ATTACHMENT:  Yes    
ACTION OF BOARD ON: March 21, 2011      APPROVED AS RECOMMENDED:____________________ 
OTHER___________________________________________________________________________________ 
 
VOTE OF BOARD MEMBERS 
___UNANIMOUS 
 AYES:______________________________   
 NOES:______________________________ 
 ABSENT:___________________________  
 ABSTAIN:__________________________ 
 

I HEARBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN ACTION TAKEN 
AND ENTERED ON THE MEETING RECORD OF THE CONSERVANCY GOVERNING 
BOARD ON THE DATE SHOWN. 
 
ATTESTED   ____________________________________________________________________ 

Catherine Kutsuris, SECRETARY OF THE EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY  

 
BY:____________________________________________________________, DEPUTY 
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CONTINUED ON ATTACHMENT: No    
ACTION OF BOARD ON: March 21, 2011 APPROVED AS RECOMMENDED:______________________ 
OTHER:_____________________________________________________________________________________ 
 
 
VOTE OF BOARD MEMBERS 
__UNANIMOUS 
 AYES:____________________________   
 NOES:____________________________ 
 ABSENT:____ _____________________  
 ABSTAIN:_________________________ 
 

I HEARBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN ACTION TAKEN 
AND ENTERED ON THE MEETING RECORD OF THE CONSERVANCY GOVERNING 
BOARD ON THE DATE SHOWN. 
 
ATTESTED   ____________________________________________________________________ 

CATHERINE KUTSURIS, SECRETARY OF THE EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY  

 
BY:____________________________________________________________, DEPUTY 

EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
DATE: March 21, 2011 
 
TO:  Governing Board 
 
FROM: Conservancy Staff 
 
SUBJECT: Appoint a Conservancy Board Member to the East County Water 

Management Association  
 
 
 
RECOMMENDATION 
 
APPOINT one Conservancy Board Member as the primary representative and one as the 
alternate to the East County Water Management Association. 
  
DISCUSSION 
 
In December 2010, the Conservancy Governing Board approved joining the East County Water 
Management Association (ECWMA).  Membership and participation in ECWMA will enable the 
Conservancy to receive future allocations from grants to the East Contra Costa County Integrated 
Water Management Plan (IRWMP), grants that are applied for and managed by ECWMA. 
 
As an official member of ECWMA, the Conservancy needs to appoint a Board Member to the 
ECWMA Governing Board.  It is also recommended that the Conservancy Board appoints an 
alternate. 
  
Additional Background: The East County Water Management Association (ECWMA) is a Joint 
Exercise of Powers Authority formed in 1997 by eleven member agencies: Cities of Brentwood, 
Antioch, and Pittsburg; Contra Costa County Water Agency (which is overseen by the County 
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Board of Supervisors), Byron-Bethany Irrigation District, Delta Diablo Sanitation District, Contra 
Costa County Sanitation District 19, Diablo Water District, East Contra Costa 
Irrigation District, Ironhouse Sanitary District and Contra Costa Water District (CCWD).  These  
agencies came together to form the ECWMA in order to facilitate communication, cooperation 
and education between member agencies regarding matters affecting the existing and potential 
water supplies of eastern Contra Costa County.  The member agencies have typically met 
periodically at the staff and Board level to coordinate activities to provide long-term water 
supplies and treatment facilities in a cost effective, reliable, implementable, and cooperative 
manner while maintaining institutional independence and customer satisfaction. 
  
In recent years the ECWMA has become the coordinating body for the development and 
implementation of the East Contra Costa County Integrated Regional Water Management Plan 
(IRWMP).  An IRWMP is a required document for a region to apply for and receive State grants 
that are funded through Proposition 50 and Proposition 84.  It is expected that future bond funding 
will require regions to have such plans. The Conservancy has benefited from past grant rounds 
awarded to the East County Region.   $2,150,000 has been awarded to Conservancy projects 
through ECWMA in prior grant rounds. 
 
The ECWMA Governing Board does not have a regular meeting schedule.  In recent years the 
Board has meet twice a year in the evening. 
 



Agenda Item 7 

 

CONTINUED ON ATTACHMENT: ___X___ YES     
ACTION OF BOARD ON: _March 21, 2011                      APPROVED AS RECOMMENDED:_________________ 
OTHER:_____________________________________________________________________________________ 
 
.   
VOTE OF BOARD MEMBERS 
 
__UNANIMOUS 
  
  AYES:__________________________________   
  NOES:__________________________________ 
  ABSENT:____ ___________________________  
  ABSTAIN:______________________________ 
 

I HEARBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN ACTION TAKEN AND 
ENTERED ON THE MEETING RECORD OF THE CONSERVANCY GOVERNING BOARD ON THE 
DATE SHOWN. 
 
ATTESTED   ____________________________________________________________________ 

CATHERINE KUTSURIS, SECRETARY OF THE EAST CONTRA COSTA COUNTY HABITAT 
CONSERVANCY  

 
BY:____________________________________________________________, DEPUTY 

EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
DATE: March 21, 2011 
 
TO:  Governing Board 
 
FROM: Conservancy Staff 
 
SUBJECT: Conservancy Finances  
 
 
 
RECOMMENDATION 
 
Consider the following ACTIONS related to Conservancy finances: 
 

a) AUTHORIZE staff to execute a cost-sharing agreement with the East Bay Regional Park 
District for $125,000 for land acquisition and interim land management services during 
2011.  

 
b) AUTHORIZE staff to execute contracts amendments for on-going consulting services 

with: 
i. HT Harvey and Associates: Increase the payment limit by $50,000 from 

$265,000 to $315,000; and 
ii. Monk and Associates: Increase the payment limit by $10,000 from 46,500 

to $56,500. 
 

c) APPROVE Resolution No: 2011-01, 2011-02, 2011-03 which authorize Conservancy 
staff to:  

i. Submit a grant applications to the California Department of Fish and 
Game (CDFG) for the Natural Community Conservation Planning 
(NCCP) Local Assistance Grant (LAG) program (total request: $162,000); 
and 

ii. Enter into grant agreements to accept such grant funds as are approved by 
CDFG. 
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DISCUSSION 
 
 
Item (a): In 2007, the Governing Board authorized staff to execute a cost-sharing agreement 
with EBRPD that provided EBRPD with $120,000 for land acquisition services in 2008 and part 
of 2007. For 2009 the Board authorized an agreement to provide EBRPD with a $100,000 cost 
share for land acquisition and due diligence and an additional $50,000 for restoration planning 
services. In 2010, the Board authorized another cost share agreement for $100,000 for land 
acquisition, but it was never executed (it was ultimately determined not to be necessary).  Staff 
has prepared another such agreement for 2011 to cover land acquisition services and interim 
management services.  Attached is a draft of the agreement and staff is recommending Board 
authorization to finalize and execute.   
 
 
The proposed 2011 Agreement would provide EBRPD with $100,000 for land acquisition 
services (commissioning and reviewing appraisals, preliminary title reports,  and phase 1 
environmental assessments, crafting purchase and sale agreements, performing due diligence on 
the property’s and negotiating with property owners). The Agreement would also provide 
$25,000 for interim management activities including managing grazing, prevention and response 
to trespass and dumping and protection of natural resources. The district has acquired 
approximately 6,000 acres for the HCP/NCCP Preserve System and will close another 1,500 
acres very soon.  Management Plans are under development for these areas that will identify 
tasks and estimate costs.  Management funding agreements will establish roles and 
responsibilities and establish cost share.  However, as these Plans are being developed, interim 
management must occur.  For the properties in the Vasco Rd area, lease revenue should provide 
adequate funding to pay for interim management.  For the seven properties (2,000 acres) outside 
the Vasco Road area, there is no dedicated source of funding for interim management. 
 
The 2011 Agreement is nearly identical to prior agreements. The Draft Agreement reflects the 
following general parameters: (1) land acquisition due diligence would be shared approximately 
evenly overall, though the specific arrangements would vary case by case depending upon the 
extent of the park and open space value presented by the property, (2) costs to both parties to 
administer the reimbursements terms of the agreement would be kept to a bare minimum.   
 
The cost share agreement was anticipated in and is consistent with the Conservancy’s approved 
Budget for 2011. 
 
Item (b): 
The Conservancy has existing contracts with two biological consultants that require amendment 
to proceed with important restoration tasks.  
  
HT Harvey and Associates:  
The recommendation is to increase the payment limit by $50,000 from $265,000 to $315,000.  
HT Harvey and Associates has an existing contract with the Conservancy that will expire on 
December 31, 2011.  This contract has a number of associated tasks.  The largest task is the 
evaluation, design, construction plans and specifications and permitting for the Upper Hess 
Creek Watershed Habitat Restoration Project on the Land Waste Management property. The 
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contract also includes budget for the plan-wide study of non-covered species to facilitate CEQA 
compliance for projects covered by the HCP/NCCP as well as a small amount of funding for 
riparian restoration design on the Ang property.  
 
The proposed restoration project would restore/create approximately 2.5 acres of wetland 
features, 300 feet of stream and areas of oak riparian and oak savanna restoration. The project 
has a number of components including new and expanded ponds, plantings, seasonal wetlands 
with clay liners, fences, culvert and dam removal, road realignment and seeding. The original 
estimate for restoration design on this property was based on a very preliminary estimate of work 
to be done.  Upon further survey and research of the property, a greater number of restoration 
opportunities were found than were originally envisioned.  The increased number of features has 
resulted in additional costs associated with the design component of this project. Also, the site 
analysis and design work has been complicated by onsite conditions. Soil conditions do not 
conform to regional soil maps and surface and groundwater relationships are not obvious.  
Additional soil, water quality, and water studies were required to inform design.     
 
The design and construction of the project is funded through a grant from the State Water 
Resources Control Board, IRWMP Prop 50 grant. This contract amendment with HT Harvey is 
also consistent with the Conservancy’s approved Budget for 2011. 
 
 
Monk and Associates:  
The recommendation is to increase the payment limit by $10,000 from $46,500 to $56,500. 
Monk and Associates has an existing contract that was initiated in January 2009 with the 
Conservancy that will expire on December 31, 2011.  Monk and Associates designed the Souza 
I-Vasco pond that was constructed in 2009.  They have been monitoring that pond for the past 
two years.  Staff recommends the additional funding to design vernal pools in the adjacent 
Vaquero Farms South property.   
 
This contract amendment consistent with the Conservancy’s approved Budget for 2011. 
 
Item (c): The California Department of Fish and Game (CDFG) administers grants from 
CDFG’s Natural Community Conservation Planning (NCCP) Local Assistance Grant (LAG) 
Program. CDFG offers these grants to eligible applicants on an annual basis for high priority 
tasks urgently needed to implement approved NCCP’s. The Conservancy has applied for and 
received LAG grants several times in the past.  CDFG solicited concept proposals earlier this 
year and tentatively approved three grants to the Conservancy totaling $162,000. 
 
In order to enter into an agreement to receive grant funding, CDFG requires an approved 
resolution from the Conservancy’s Governing Board.  The procedures established by CDFG 
require the Grantee to certify by resolution the approval to apply for, and accept grant funds and 
provide authorization to enter into an agreement with the CDFG to implement the critical 
activities related to the NCCP Program. 
 
The LAG proposals for 2011 will go toward funding key implementation tasks that are part of 
the 2011 Conservancy Work Plan including: inventory of existing special status plant 
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populations and wetlands in the preserve ($27,000), monitoring and maintenance of constructed 
restoration projects ($85,000), and development of an effectiveness monitoring program 
($50,000).  These projects would be awarded as three separate funding agreements, and CDFG 
prefers a separate resolution for each agreement.  Please find three proposed resolutions attached. 
 
 
Attachments: 
(a) Proposed cost share agreement 
(c) Resolution 2011-01, Resolution 2011-02, Resolution 2011-03 
 



 

{00144314.DOC.2} 
 

1 

COST SHARING AGREEMENT 
 
 This COST SHARING AGREEMENT (the “Agreement”), dated January 1, 
2011 for reference purposes only, is by and between EAST CONTRA COSTA 
COUNTY HABITAT CONSERVANCY, a joint exercise of powers authority 
(“Conservancy”), and EAST BAY REGIONAL PARK DISTRICT, a California 
special district (“District”). Hereafter, Conservancy and District are sometimes 
individually referred to herein as a “Party” and are sometimes collectively referred to 
herein as the “Parties.” 
 

Recitals 
 
 A. The East Contra Costa County Habitat Conservation Plan/Natural 
Community Conservation Plan, dated October 2006 (“HCP/NCCP,” or “Plan”), 
prepared by the East Contra Costa Habitat Conservation Planning Association and 
approved by United States Fish and Wildlife Service (“USFWS”) and by California 
Department of Fish and Game (“DFG”) is intended to provide a comprehensive 
framework to protect natural resources in eastern Contra Costa County, while improving 
and streamlining the environmental permitting process for certain projects that would 
cause impacts on endangered and threatened species. The primary policy priority of the 
Plan is to provide comprehensive species, wetlands, and ecosystem conservation and 
contribute to recovery of endangered and threatened species within eastern Contra Costa 
County while balancing open space, habitat, agriculture, and urban development. To that 
end, the Plan describes how to avoid, minimize, and mitigate, to the maximum extent 
practicable, impacts on those species covered by the Plan and their habitats while 
allowing for the urban development in selected regions of Contra Costa County 
(“County”) and the cities of Pittsburg, Clayton, Oakley, and Brentwood (“Cities”). 
 
 B. Conservancy is a joint powers authority formed by its members, the 
County and the Cities, to implement the Plan.   
 
 C. District manages more than 100,000 acres of parkland, wilderness, 
shorelines, preserves and land banks in Alameda and Contra Costa Counties.   
 

D. Conservancy, District, County, Cities, Contra Costa County Flood Control 
and Water Conservation District, USFWS and DFG have entered into that certain 
Implementing Agreement, dated January 22, 2007 (the “Implementing Agreement”), 
which defines the roles and responsibilities of the parties to such agreement with regards 
to implementation of the Plan.   

 
E. The Implementing Agreement contemplates, among other things, 

Conservancy’s creation of a Preserve System through acquisition and dedication in 
perpetuity of fee and conservation easement interests in lands intended to meet the 
preservation, conservation, enhancement, and restoration objectives of the “Conservation 
Strategy” of the Plan.   
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F. Conservancy and District desire to work together to identify, negotiate and 
execute fee and/or conservation easement acquisitions consistent with the Implementing 
Agreement, to manage habitat and other resources on such acquisitions, and to share 
costs and expenses incurred in connection with such joint acquisition and management 
activities and efforts, subject to the terms and conditions of this Agreement.   

 
 NOW, THEREFORE, for and in consideration of the premises and the mutual 
covenants and agreements set forth herein, the Parties hereby agree as follows: 
 

1. Joint Projects.  Conservancy and District shall cooperate and collaborate 
in identifying land and conservation easement acquisition opportunities to jointly pursue 
that are consistent with the Plan and the Implementing Agreement (“Joint Acquisition 
Projects”). The Parties expect that they will identify and pursue five to ten separate Joint 
Acquisition Projects during the term of this Agreement. The Parties intend and expect 
that District will take the lead in performing customary pre-acquisition and property due 
diligence activities reasonably advisable for any Joint Acquisition Project, including, 
without limitation, preliminary discussions and negotiations with landowners; obtaining 
and reviewing appraisals, environmental reports, and engineering reports; and obtaining 
and reviewing preliminary title reports and title documents and identifying and clearing 
title issues.  

Conservancy and District shall also cooperate and collaborate to manage lands 
and conservation easements acquired in Joint Acquisition Projects in accordance with 
management requirements in the Plan and the Implementing Agreement (“Joint Interim 
Habitat Management”). The Parties acknowledge that recent, pending, or planned Joint 
Acquisition Projects in the vicinity of Black Diamond Mines Regional Preserve will add 
approximately 2000 acres to the Plan’s Preserve System and that these additional lands 
will require supervision and management by District during 2011 to ensure that grazing 
operations maintain and enhance the lands’ resource values, to prevent and respond to 
trespass and dumping, and to generally protect and preserve the natural resources for 
which the lands were acquired.  The Parties acknowledge that a separate agreement will 
be necessary to describe the roles and responsibilities of the Parties in managing these 
properties after 2011. 

 
2. Shared Costs.  Subject to the terms, conditions and procedures set forth 

below, Conservancy and District shall each share out-of-pocket pre-acquisition and due 
diligence costs and expenses incurred or to be incurred in connection with the Joint 
Acquisition Projects and out-of-pocket costs and expenses incurred or to be incurred in 
connection with the Joint Interim Habitat Management, including, without limitation, the 
following costs and expenses (collectively, the “Shared Costs”):  
 

(a) Appraisal costs and District’s staff expenses related directly to 
commissioning the appraisal; 

(b) Title costs, including preparation of preliminary title reports, title 
searches, and clearing title exceptions; 

(c) Phase one environmental site assessments for hazardous materials, 
and any recommended follow-up environmental testing or clean-up work;  
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(d) Engineering and structural integrity studies; 
(e) Water rights searches and assessments, and water quality testing; 
(f) Baseline documentation of natural and cultural resources, as 

necessary, to support land acquisition;;  
(g) Deposits, earnest money, option consideration and/or extension 

fees due sellers, to the extent such amounts are approved in advance by the 
Parties (collectively, “Approved Deposits”);  

(h) District’s staff expenses related directly to performing other 
technical land acquisition duties agreed upon by the Parties; 

(i) Closing costs and escrow fees;  
(j) District staff expenses related directly to Joint Interim Habitat 

Management, including supervision of Preserve System lands to ensure that 
grazing operations maintain and enhance resource values, prevention and 
response to trespass and dumping, and generally protection and preservation 
of the natural resources for which the lands were acquired; and  

(k) Other non-reimbursable, out-of-pocket costs reasonably agreed to 
by the Parties.   

 
Notwithstanding anything to the contrary in this Agreement, the Shared Costs 

shall specifically not include the Parties’ soft costs consisting of staff time and in-kind 
expenses not expressly described above, except that costs to secure the property may be 
considered shared costs if reasonably agreed to by the Parties.  The Shared Costs shall 
also not include any pre-acquisition biological surveys required under the Plan, which 
shall be paid fully by Conservancy. 
  

3. Conservancy’s Shared Costs Amount.  Conservancy and District 
estimate that Conservancy’s portion of the Shared Costs for the Joint Acquisition Projects 
and Joint Interim Habitat Management from the period commencing January 1, 2011 
through December 31, 2011 is One-Hundred Twenty-Five Thousand Dollars ($125,000) 
(“Conservancy’s Total Shared Costs”), as described as follows:   

 
 
(a) One-Hundred Thousand Dollars ($100,000) of Conservancy’s 

Total Shared Costs represent Conservancy’s equal share of the total estimated 
Shared Costs District is expected to incur for Joint Acquisition Projects during the 
2011 calendar year (“Conservancy’s Estimated 2011 Shared Land Acquisition 
Costs”).   

 
(b)  Twenty-Five Thousand Dollars ($25,000) of the Conservancy’s 

Total Shared Costs represents Conservancy’s equal share of the remaining total of 
the total estimated Shared Costs District is expected to incur for Joint Interim 
Habitat Management  during the 2011 calendar year (“Conservancy’s Estimated 
2011 Shared Restoration Costs”). 
 

4. Payment of Conservancy’s Total Shared Costs.  Conservancy 
shall pay Conservancy’s Total Shared Costs (the “Conservancy Funds”) within 
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twenty-five business days of the Effective Date, Conservancy shall forward to 
District cash in the amount equal to One-Hundred and Twenty-Five Thousand 
Dollars ($125,000) (“Conservancy’s Estimated Funds”) which shall represent 
Conservancy’s advance payment of Conservancy’s Estimated 2011 Shared Costs 
for the 2011 calendar year. District shall be entitled to use Conservancy’s 
Estimated 2011 Funds to pay Conservancy’s Estimated Shared Costs during the 
term of this Agreement.   
 
District shall directly fund District’s portion of the Shared Costs incurred by 

District for the Joint Acquisition Projects from the period commencing January 1, 2011 
through December 31, 2011. If the number of Joint Acquisition Projects far exceeds the 
number expected or if District actions to oversee development of wetland restoration 
plans exceed the level of effort anticipated, as detailed above, the Parties shall meet and 
confer to discuss increasing the amount of the Conservancy’s Total Shared Costs; 
provided, however, Conservancy will not be required to fund any Shared Costs in excess 
of the Conservancy’s Total Shared Costs identified herein unless and until Conservancy 
and District agree in writing on a revised cost estimate that reflects such increase in the 
number of Joint Acquisition Projects or in the level of effort for  restoration planning 
oversight and a schedule for additional payments due from Conservancy to District in 
connection with such revised cost estimate.   

 
5. Reporting.  Within 30 days of a request by Conservancy, District shall 

provide to Conservancy copies of all reports, documents, analysis and evaluations 
obtained or generated by District with respect to the Joint Acquisition Projects and paid 
for by any Conservancy Funds.  District and Conservancy shall meet and confer 
regularly, at least on a monthly basis, to discuss the status and results of District’s pre-
acquisition and due diligence activities and efforts for the Joint Acquisition Projects, and 
the appropriate future direction and next steps for such Joint Acquisition Projects as 
relates to the Plan and the Implementing Agreement.   

 
6. Accounting.  On or before November 30, 2011, District shall deliver to 

Conservancy a preliminary written accounting estimating all Shared Costs actually 
incurred as of that date for use in discussing cost share arrangements for future years.  On 
or before March 1, 2012, District shall deliver to Conservancy the following:  (a) a 
preliminary written accounting detailing all Shared Costs actually incurred and paid by 
District during the term of the Agreement for each Acquisition Project, Conservancy’s 
portion of such Shared Costs, and all Conservancy Funds used to pay such Shared Costs; 
and (b) cash in the amount equal to the difference, if any, between the Conservancy 
Funds and the Total Conservancy Shared Costs.   

 
7. Term.  The term of this Agreement shall commence on the Effective Date 

and shall terminate on December 31, 2011.   
 
 8. Notices.  Any notice, demand, request, consent or approval that either 
Party desires or is required to give to the other Party under this Agreement shall be in 
writing and shall be sent to the following relevant address: 
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If to Conservancy: 
 
East Contra Costa County Habitat 
Conservancy  

 651 Pine Street 
North Wing, 4th Floor  
Martinez, CA 94553 

 Attention:  John Kopchik 
 Facsimile:  (925) 335-1299 

 
 

If to District: 
 
East Bay Regional Park District 
2950 Peralta Oaks Court 
Oakland, CA 94605 
Attention:  Nancy Wenninger 
Facsimile:  (510) 569-1417 
 
 

 
  

 
9. Miscellaneous Provisions.   
 

(a) Effective Date.  The Parties’ rights and obligations set forth in this 
Agreement shall be effective (the “Effective Date”) the first date upon which both 
Parties shall have executed this Agreement.  

 
(b) Counterparts.  This Agreement may be executed in one or more 

identical counterparts, each of which shall be deemed to be an original, but all of which 
together shall constitute but one and the same instrument.   

 
  (c) Successors and Assigns.  This Agreement may not be assigned, in 
full or in part, by either Party without the prior written consent of the other Party.  
Subject to the foregoing provision, this Agreement shall inure to the benefit of and be 
binding upon the Parties to this Agreement and their respective successors and assigns.   
 

(d) Entire Agreement.  This Agreement constitutes the entire 
agreement between the Parties relating to the agreements set forth herein and supersedes 
any and all prior written and oral understandings relating thereto.  Any representations, 
amendments or modifications concerning this Agreement shall be of no force or effect 
unless confirmed in a writing signed by the Parties.  
 

(e) Governing Law.  This Agreement shall be governed by, construed 
in accordance with, and interpreted under, the internal laws of the State of California. 
 

(f) Drafting.  Each of the Parties hereto acknowledge that such Party 
and its counsel have reviewed, revised (where it was deemed appropriate), and approved 
this Agreement, and that no rule of construction that ambiguities are to be resolved 
against the drafting Party shall be employed in the interpretation of this Agreement.   
 

(g) Invalidity.  If any provision of this Agreement or the application 
thereof to any person(s) or circumstance(s) shall to any extent be held to be invalid, 



 

{00144314.DOC.2} 
 

6 

illegal, or unenforceable in any respect by any court of competent jurisdiction, and 
provided that the essential agreement of the Parties to this Agreement is not materially 
altered as a result of such holding:  (i) neither the remainder of this Agreement nor the 
application of such provision to any person(s) or circumstance(s), other than those as to 
whom or which it is held to be invalid or unenforceable, shall be affected thereby; (ii) this 
Agreement shall be construed as though such invalid, illegal or unenforceable provision 
had never been contained in this Agreement; and (iii) every provision of this Agreement 
shall be valid and enforceable to the fullest extent permitted by law.  If any provision is so 
stricken from this Agreement, the Parties agree to negotiate in good faith any modifications 
that may be required to effectuate the intent of this Agreement. 
 

(h) Performance and Waiver.  Time is of the essence in the 
performance of each of the obligations of the Parties under this Agreement, but no failure 
of a Party to this Agreement to insist upon the timely performance of any obligation by 
another Party shall constitute a waiver of the right to require performance of such 
obligation, or act as a waiver of the right to require the performance of any other 
obligation of such Party (or any other party). 
 

(i) Attorneys’ Fees.  In the event of any litigation or arbitration 
between the Parties to this Agreement in connection with the interpretation of this 
Agreement, or the enforcement of any right or obligation under this Agreement, the Party 
prevailing in such litigation or arbitration shall be entitled to payment by the other Party 
of the court costs and reasonable attorneys’ fees and expenses incurred by the prevailing 
Party in connection with such litigation or arbitration (whether incurred at the trial, 
appellate, or administrative level), in such amount as the court or administration body 
may judge reasonable, all of which may be incorporated into and be a part of any 
judgment or decision rendered in such litigation or arbitration. 
 

(j) Due Authorization.  Each Party represents and warrants to the 
other Party as to the following: (1) such Party’s execution and delivery of this Agreement 
has been duly authorized and approved by all requisite action; (2) no other authorization 
or approval, whether of governmental bodies or otherwise, shall be necessary in order to 
enable such party to enter into this Agreement and comply with the terms hereof; and 
(3) the person executing this Agreement on behalf of such party has all requisite power 
and authority to legally bind such Party.   
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IN WITNESS WHEREOF, the Parties hereby enter into this Agreement as of the 
Effective Date.   

 
CONSERVANCY: 
 
EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY, a joint 
exercise of powers authority 
 
 

Date: _________________   By: ________________________________ 
Name: _John Kopchik_____________ 
Title: __Executive Director_________ 

 
 

DISTRICT: 
 
EAST BAY REGIONAL PARK 
DISTRICT, a California special district 
 
 

Date: _________________   By: ________________________________ 
Name: _Robert E. Doyle___________ 
Title: __General Manager__________ 



Resolution No: 2011-01 
 
 

RESOLUTION OF THE EAST CONTRA COSTA COUNTY HABITAT 
CONSERVANCY AUTHORIZING THE APPLICATION AND ACCEPTANCE OF  

GRANT FUNDS FOR URGENT NATURAL COMMUNITY CONSERVATION 
PLAN IMPLEMENTATION TASK OF MONITORING OF CONSTRUCTED 
WETLAND AND RIPARIAN PROJECTS IN EASTERN CONTRA COSTA 

COUNTY 
 
 
 WHEREAS, certain local assistance grant funds are made available 
annually on a competitive basis by the California Department of Fish and Game 
for Natural Community Conservation Planning (NCCP) Program urgent 
implementation tasks; and 
 
 WHEREAS, the grants are awarded pursuant to guidelines established by 
the California Department of Fish and Game for determination of project eligibility 
for funds; and 
 
 WHEREAS, said procedures established by the California Department of 
Fish and Game require the Grantee to certify by resolution the approval to apply 
for, and accept grant funds and provide authorization to enter into an agreement 
with the California Department of Fish and Game to implement urgent activities 
related to the NCCP Program. 
 
 NOW, THEREFORE, BE IT RESOLVED that the East Contra Costa 
County Habitat Conservancy approves the filing of an application for local 
assistance for the above project in the amount of $85,000. 
 
 IT IS FURTHER RESOLVED that the East Contra Costa County Habitat 
Conservancy appoints the Executive Director as agent to conduct all 
negotiations, execute and submit all documents including, but not limited to 
applications, agreements, payment requests and so on, which may be necessary 
for the completion of the aforementioned project. 
 
Approved by the following vote on March 21, 2011. 
 
Ayes:  
 
Noes:  
 
Abstain:  
 
Attest: ___________________________________ 

John Kopchik, Executive Director 



Resolution No: 2011-02 
 
 

RESOLUTION OF THE EAST CONTRA COSTA COUNTY HABITAT 
CONSERVANCY AUTHORIZING THE APPLICATION AND ACCEPTANCE OF  

GRANT FUNDS FOR URGENT NATURAL COMMUNITY CONSERVATION 
PLAN IMPLEMENTATION TASK OF DEVELOPMENT OF AN 

EFFECTIVENESS MONITORING PROGRAM IN EASTERN CONTRA COSTA 
COUNTY 

 
 
 WHEREAS, certain local assistance grant funds are made available 
annually on a competitive basis by the California Department of Fish and Game 
for Natural Community Conservation Planning (NCCP) Program urgent 
implementation tasks; and 
 
 WHEREAS, the grants are awarded pursuant to guidelines established by 
the California Department of Fish and Game for determination of project eligibility 
for funds; and 
 
 WHEREAS, said procedures established by the California Department of 
Fish and Game require the Grantee to certify by resolution the approval to apply 
for, and accept grant funds and provide authorization to enter into an agreement 
with the California Department of Fish and Game to implement urgent activities 
related to the NCCP Program. 
 
 NOW, THEREFORE, BE IT RESOLVED that the East Contra Costa 
County Habitat Conservancy approves the filing of an application for local 
assistance for the above project in the amount of $50,000. 
 
 IT IS FURTHER RESOLVED that the East Contra Costa County Habitat 
Conservancy appoints the Executive Director as agent to conduct all 
negotiations, execute and submit all documents including, but not limited to 
applications, agreements, payment requests and so on, which may be necessary 
for the completion of the aforementioned project. 
 
Approved by the following vote on March 21, 2011. 
 
Ayes:  
 
Noes:  
 
Abstain:  
 
Attest: ___________________________________ 

John Kopchik, Executive Director 



Resolution No: 2011-03 
 
 

RESOLUTION OF THE EAST CONTRA COSTA COUNTY HABITAT 
CONSERVANCY AUTHORIZING THE APPLICATION AND ACCEPTANCE OF  

GRANT FUNDS FOR URGENT NATURAL COMMUNITY CONSERVATION 
PLAN IMPLEMENTATION TASK OF BASELINE INVENTORY FOR WETLANDS 

AND SPECIAL STATUS PLANTS IN EASTERN CONTRA COSTA COUNTY 
 
 
 WHEREAS, certain local assistance grant funds are made available 
annually on a competitive basis by the California Department of Fish and Game 
for Natural Community Conservation Planning (NCCP) Program urgent 
implementation tasks; and 
 
 WHEREAS, the grants are awarded pursuant to guidelines established by 
the California Department of Fish and Game for determination of project eligibility 
for funds; and 
 
 WHEREAS, said procedures established by the California Department of 
Fish and Game require the Grantee to certify by resolution the approval to apply 
for, and accept grant funds and provide authorization to enter into an agreement 
with the California Department of Fish and Game to implement urgent activities 
related to the NCCP Program. 
 
 NOW, THEREFORE, BE IT RESOLVED that the East Contra Costa 
County Habitat Conservancy approves the filing of an application for local 
assistance for the above project in the amount of $27,000. 
 
 IT IS FURTHER RESOLVED that the East Contra Costa County Habitat 
Conservancy appoints the Executive Director as agent to conduct all 
negotiations, execute and submit all documents including, but not limited to 
applications, agreements, payment requests and so on, which may be necessary 
for the completion of the aforementioned project. 
 
Approved by the following vote on March 21, 2011. 
 
Ayes:  
 
Noes:  
 
Abstain:  
 
Attest: ___________________________________ 

John Kopchik, Executive Director 
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EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
DATE: March 21, 2011 
 
TO:  Governing Board 
 
FROM: Conservancy Staff 
 
SUBJECT: Agreement Amendment with California Department of Transportation  
 
 
RECOMMENDATION 
 
AUTHORIZE staff to execute an Amendment to the Participating Special Entity 
Agreement with California Department of Transportation for the State Route 4 Median 
Buffer and Shoulder Widening Project.  
 
DISCUSSION 
 
 
At the March 17, 2010 meeting, the Board authorized staff to execute a Participating Special 
Entity (PSE) Agreement with the California Department of Transportation (“Caltrans”) for take 
coverage of the State Route 4 Median Buffer and Shoulder Widening Project (“Project”). The 
Project is a safety improvement project which includes the installation of standard shoulders and 
a median buffer zone on State Route 4 from Marsh Creek Road to the San Joaquin County line. 
On June 2, 2010, the PSE Agreement was executed. Caltrans paid all mitigation fees and the 
contribution to recovery as required in the Agreement, and was issued a Certificate of Inclusion 
on December 21, 2010. 
 
Shortly after the Agreement was executed, the applicant discovered a potential conflict with 
avoidance measures set in the approved Planning Survey Report (“PSR”).  The conflict related to 
avoidance and minimization measures for Swainson’s hawk, Giant garter snake and other nesting 
birds. A frequently used nest in the road median was the source of concern.  The construction 
windows for these species had almost no overlap. No flexibility was built in to the nesting bird 
buffer distances even though the nest is in the median and functions with traffic. This conflict 
was discussed with Conservancy staff and the wildlife agencies. Alternative provisions were 
drafted and incorporated into the Wildlife Agency concurrence on the Agreement. The PSE 
agreement between the Conservancy and Caltrans now required modification to address the 
conflict and conform to the concurrence. 
 
 
 
 
 
 
 
 

CONTINUED ON ATTACHMENT:  Yes    
ACTION OF BOARD ON: March 21, 2011      APPROVED AS RECOMMENDED:  
OTHER___________________________________________________________________________________ 
 
VOTE OF BOARD MEMBERS 
___UNANIMOUS 

AYES:_____________________________ 
 NOES: ____________________________ 
 ABSENT: __________________________ 
  ABSTAIN:__________________________ 
 

I HEARBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN ACTION TAKEN 
AND ENTERED ON THE MEETING RECORD OF THE CONSERVANCY GOVERNING 
BOARD ON THE DATE SHOWN. 
 
ATTESTED   ____________________________________________________________________ 

Catherine Kutsuris, SECRETARY OF THE EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY  

 
BY:____________________________________________________________, DEPUTY 
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The agreement amendment reflects the change in the PSR and an increase in the cap on 
administrative fees (from $25,000 to $27,000) for staff time associated with processing the 
amendment. The PSR which was attached as Exhibit 1 to the PSE Agreement as approved on 
March 17, 2010 remains otherwise unchanged.   
 
Attachments:  

• PSE Agreement Amendment 



 
 

FIRST AMENDMENT 
 

TO THE PARTICIPATING SPECIAL ENTITY AGREEMENT 
OF THE EAST CONTRA COSTA COUNTY  

HABITAT CONSERVATION PLAN/ 
NATURAL COMMUNITY CONSERVATION PLAN  

AND GRANTING TAKE AUTHORIZATION 
 

Between 
  

the EAST CONTRA COSTA COUNTY HABITAT CONSERVANCY, the 
Implementing Entity, and CALIFORNIA DEPARTMENT OF 

TRANSPORTATION,  a Participating Special Entity 
 
 
 

RECITALS 
 
 
The Participating Special Entity Agreement between the East Contra Costa County 
Habitat Conservancy (“Conservancy”) and California Department of Transportation (the 
“Participating Special Entity” or the “PSE”) was entered into June 2, 2010 (the “PSE 
Agreement”). 
 
The PSE Agreement provides, in Section 10.4, that it may be amended with the written 
consent of both parties.  
 
The Conservancy and PSE wish to amend the terms of the PSE Agreement by way of this 
First Amendment (the “First Amendment”). 
 
 
AMENDMENT 
 
 
A. The Conservancy and the PSE agree to amend the PSE Agreement as follows: 
 

1. Exhibit 1, Section III, (“ Species-Specific Monitoring and Avoidance 
Requirements, Construction Monitoring and Avoidance for Selected Covered 
Species, Swainson’s hawk”) is amended as follows: 
 
Swainson’s Hawk 
 
The HCP states that for the Planning Survey, “large trees” are to be inspected for 
the presence/absence of nest sites (see, HCP Table 6-1: pg 3 of 3). Although the 
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surveyed trees in the project area are small co-dominant trees with no suitable 
breeding habitat, large mature trees are present outside of the project area within a 
0.5 mile radius that could provide suitable nesting habitat for Swainson’s hawks. 
 
Swainson’s hawk preconstruction surveys as outlined in the Swainson’s Hawk 
Technical Advisory Committee’s 2000 Recommenced Timing and Methodology 
for Swainson’s Hawk Nesting Surveys in California’s Central Valley will be 
required to comply with the HCP (SWTAC 2000). Prior to any ground 
disturbance related to the project activities, trees that will be removed by the 
project will be removed in advance of other construction activities prior to the 
start of the nesting season (March 1). Nesting bird surveys will be conducted to 
ensure compliance with Migratory Bird Treaty Act. If Swainson’s hawk nest trees 
are identified during preconstruction surveys that require removal, each tree shall 
be mitigated at a 15:1 ratio in accordance with the HCP (Table 6.1; Section 6.4.3: 
pg 6-41). 
 
For the nest site at Old River Bridge, a biological monitor must be present during 
construction for all activities within 1000 foot of the nest site during the nesting 
season. If the monitor determines construction is causing a disturbance to nesting 
activities, Caltrans will cease work within 1000 feet of the subject nest and meet 
and confer with the Conservancy and Wildlife Agencies to determine if additional 
measures can be taken to minimize disturbance such that construction could be 
resumed. 

 
2. Exhibit 1, Section IV, HCP/NCCP Conservation Measure 1.11. (“Avoid 
Direct Impacts on Extremely Rare Plants, Fully Protected Wildlife Species, or 
Covered Migratory Birds”) is amended as follows: 

 
Covered Migratory Birds 

 
Breeding habitat for birds of prey protected by the CDFG Commission Code, 
Section 1600 and the federal Migratory Treaty Act occurs in the project area. 
These species include the white-tailed kite (Elanus lecurus) and red-tailed hawk 
(Buteo jamaicensis), which were observed during field visits, and other migratory 
birds (passerines and raptors) including Swainson’s hawk and golden eagle, 
receive additional protection under the Migratory Bird Treaty Act (MBTA) and 
Migratory Bird Treaty Reform Act (MBTRA) (USFWS 2005). All birds covered 
by the HCP are also considered migratory birds and subject to the prohibitions of 
the MBTA (see, HCP Conservation Measure 1.11: pg 6-23). Red-tailed hawk is 
not covered by the HCP but is covered by the MBTA. 

 
Actions conducted under the HCP must comply with the provisions of the MBTA 
and avoid killing or possessing covered migratory birds, their young, nests, 
feathers, or eggs (see, HCP Conservation Measure 1.11: pg 6-23). To fulfill the 
requirements of the MBTA, covered activities must not result in take as defined 
by the MBTA of covered bird species. Also, under the HCP, white-tailed kite and 

Page 2 of 6 



golden eagle are listed as a “no take species” and no direct take of individuals is 
allowed (see, HCP Table 6-5). MBTA species could breed in a variety of habitats 
including grasslands, cultivated fields, oak woodlands and suburban areas where 
prey is abundant. 

 
During the URS Planning Surveys, all trees on-site and within 1,000 feet of the 
project area were visually inspected to identify potential MBTA species’ nest 
sites. Although the surveyed trees in the project area are small co-dominant trees 
with no suitable raptor breeding habitat, large mature trees are present outside of 
the project area within a 0.5 mile radius that could provide suitable nesting habitat 
for MBTA raptor species. A single red-tailed hawk nest attended by three 
fledgling red-tail hawks was observed during the Planning Surveys approximately 
200 feet east of the project area in a stand of mature western sycamore trees. 

 
Preconstruction surveys for MBTA species will be performed as part of 
preconstruction surveys for Swainson’s hawk and golden eagle. If active nests are 
identified within 1,000 feet of the project area, a construction monitor will ensure 
that no covered activities occur within the buffer zone established around an 
active nest. Although no known MBTA nest sites occur within or near the ULL, 
covered activities inside and outside of the Preserve System have the potential to 
disturb MBTA nest sites. Construction monitoring will ensure that direct effects 
to MBTA species are minimized. 

 
Prior to any ground disturbance related to the project activities, trees found in the 
planning surveys and will be affected by the project will be removed in advance 
of the project, during the non-nesting season (September 15-March 1). 

 
With regard to the Swainson’s hawk nest site at Old River Bridge, the relocation 
of the agricultural ditch adjacent to the subject nest is exempt from all nesting 
season buffers for Swainson’s hawk and Red-Tail Hawk, and for all covered 
construction activities other than relocation of the ditch, the required buffer to the 
subject nest is reduced to 250 feet. However, if the biological monitor determines 
construction is causing a disturbance to nesting activities, Caltrans will cease 
work within 1000 feet of the subject nest and meet and confer with the 
Conservancy and Wildlife Agencies to determine if additional measures can be 
taken to minimize disturbance such that construction could be resumed. 

 
3. Section 7.6 of the PSE Agreement is amended as follows: 

 
PSE shall compensate the Conservancy for its direct costs associated with this 
Agreement, including but not limited to, staff, consultant and legal costs incurred 
as a result of the review of the Application, drafting and negotiating this 
Agreement, monitoring and enforcement of this Agreement, and meetings and 
communications with PSE (collectively, Conservancy’s “Administrative Costs”).  
Conservancy’s Administrative Costs shall not exceed $25,000.00 $27,000.00. 
Conservancy shall provide PSE with invoices detailing its Administrative Costs 
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monthly or quarterly, at Conservancy’s discretion.  PSE shall remit payment of 
each invoice within thirty (30) days of receiving it. 

 
B. This First Amendment may be executed in counterparts. 
 
C. All other terms and conditions of the PSE Agreement shall remain unchanged. 
 
D. The Conservancy shall issue a Certificate of Inclusion pursuant to Section 6.1 of 
 the PSE Agreement that is revised to incorporate reference to this First 
 Amendment. 
 
E. This First Amendment shall take effect on the date after both of the following 
 have occurred: 
 

1. The Conservancy and PSE have executed the First Amendment; and 
 
2. The Conservancy has delivered written notice to PSE that the Conservancy has 

 received written concurrence from the Wildlife Agencies regarding the First 
 Amendment in accordance with Section 6.1 of the PSE Agreement. 
 
 
 
 
IN WITNESS WHEREOF, the Conservancy and PSE hereto execute this First 
Amendment. 
 

THE EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
Dated:      By:       
             JOHN KOPCHIK 
             Executive Director 
 
 
 CALIFORNIA DEPARTMENT OF  

TRANSPORTATION 
 
 Recommended for Approval:  
 
 
Dated:                                        By:       
             MAXIMO ANASCO, JR.,  
             Project Manager 
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Dated:                                        By:       
             JASPREET SINGH 
             District Branch Chief 
             R/W Acquisition Services 
 
       
      Approved: 
 
 
Dated:                                        By:       
             R.A. MACPHERSON 
             Deputy District Director 
             Right of Way 
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CONTINUED ON ATTACHMENT:   
ACTION OF BOARD ON: March 21, 2011   APPROVED AS RECOMMENDED:  
OTHER:___________________________________________________________________________________
 
VOTE OF BOARD MEMBERS 
___UNANIMOUS 
 AYES:  
 NOES: 
 ABSENT:   
 ABSTAIN: 
 

I HEARBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN ACTION 
TAKEN AND ENTERED ON THE MEETING RECORD OF THE CONSERVANCY 
GOVERNING BOARD ON THE DATE SHOWN. 
 
ATTESTED   ____________________________________________________________________ 

CATHERINE KUTSURIS, SECRETARY OF THE EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY  

 
BY:____________________________________________________________, DEPUTY 

EAST CONTRA COSTA COUNTY 
HABITAT CONSERVANCY 

 
 
DATE: March 21, 2011 
 
TO:  Governing Board 
 
FROM: Conservancy Staff 
 
SUBJECT: Report on restoration projects under consideration and development  
 
 
 
RECOMMENDATION 
 
ACCEPT update on restoration projects under consideration and development: 

a) Authorize staff to further explore and define a proposal for the Conservancy to 
partner with City of Oakley on the Creekside Park Restoration Project  

b) Update on Concept Design for the Land Waste Management Restoration Project 
 
BACKGROUND 
 
Item (a):  The City of Oakley has been collaborating with the Friends of Marsh Creek and the 
Contra Costa County Flood Control and Water Conservation District to develop a restoration 
project along Marsh Creek within the City of Oakley, partially within an unimproved portion of 
Creekside Park and partly on CCC Flood Control property.  The proposed project will restore 
800 linear feet of Marsh Creek and approximately 2.75 acres of riparian habitat. The project 
includes laying back the creek bank, creating a low flow channel and flood plain, native tree and 
bush plantings, trail access along the creek, a pedestrian bridge that links the Marsh Creek Trail 
to Creekside Park and educational signage. Conservancy staff is seeking authorization to explore 
and define a proposal for the Conservancy to partner with the City of Oakley and other interested 
organizations on this restoration project. The City has a $1,067,550 grant from the River 
Parkways Program of the CA Department of Resources that is expected to cover the bulk of the 
design and construction costs.  
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Lower Marsh Creek is identified in the HCP/NCCP as a key restoration priority for its value to 
native and covered species. The restoration of riparian habitat along lower Marsh Creek is 
particularly important to Swainson’s hawks as it will increase available nesting opportunities in 
appropriate proximity to foraging habitat. Figure 5.3 of the Plan (attached) displays the 
Conservancy’s acquisition priorities as well as key restoration priorities. Locations of these key 
restoration priorities are marked with stars and are along large reaches of Marsh Creek (some 
through the City of Oakley).  Creekside Park is indicated on the map in the “starred” area. 
 
The City of Oakley believes that it has nearly sufficient funding to complete design and 
construction of the project.  However there may be project improvements that are desirable and 
are currently unfunded.  There is also no clear plan for short and long-term project maintenance 
and project monitoring.  These present a potential opportunity for the Conservancy to assist the 
City of Oakley with the project.  In addition, if the Conservancy were to partner with the City on 
the project, the burden of CEQA compliance and regulatory permitting could be eased by relying 
on the EIR and take permits associated with the HCP/NCCP.  Further, Conservancy staff has 
experience and can assist by with acquiring permits from other State and Federal Agencies. 
 
Conservancy and City of Oakley staff have met to discuss a possible partnership on this 
restoration project.  Some advantages and challenges to this partnership include: 
 
Advantages to Partnering on the Restoration 

• Ability to better leverage restoration funding resources to achieve multiple objectives 
• Simplified CEQA compliance and expedited permitting for restoration. 
• Implement a required component of the HCP/NCCP 
• Gain valuable and difficult to restore creek and riparian habitat credit. This is difficult 

because there are not many locations within the inventory area to build this type of 
project. 

• Work with new partners on a restoration project. 
 
Challenges to Partnering on the Restoration 
There are some challenges with the Conservancy’s participation in this project.  The HCP/NCCP 
requires that for the Conservancy receives credit for creek and riparian restoration, the project 
must be held under a conservation easement.  This requirement complicates the Conservancy’s 
partnering in this project as it is likely that a conservation easement will be difficult to establish.  
The project is located over an area with two property owners (City of Oakley and CCC Flood 
Control).  This issue has been raised with the project partners, and they are open to discussions to 
find a solution that works for all parties.  
 
Staff is requesting authorization to further explore and define a partnership on this Marsh Creek 
restoration project.   
  
Item (b):  Staff, East Bay Regional Park District and HT Harvey have been developing concept 
designs for a large restoration project on the Land Waste Management Property called Upper 
Hess Creek Watershed Restoration.  There are a number of features proposed to be restored and 
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created on this 460 acre parcel.  A map is attached that indicates the areas of work on the site for 
the restoration project. Staff will present slides to explain project concepts in more detail.  This 
project will return the Board once construction bids have been solicited and a construction 
agreement with EBRPD has been drafted. 
 
Attachments: 
(a) Figure 5.3 from the ECCC HCP/NCCP 
Marsh Creek Restoration at Creekside Park project description and concept design  
(b) Map:  Footprint of Upper Hess Creek Watershed Restoration Project 
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Project Description and Concept Plan 
Marsh Creek Restoration at Creekside Park in Oakley will restore or enhance 
approximately three acres of riparian habitat, create a nature trail, and install a 75’ long 
x 8’ wide pedestrian bridge across the Marsh Creek flood control channel. This project 
will convert 850 linear feet of trapezoidal flood control channel to a diverse floodplain 
habitat.  The City of Oakley owns and operates Creekside Park.  The Contra Costa 
Flood Control and Water Conservation District owns and operates the Marsh Creek 
flood control channel. 
 
From the Laurel Road Bridge to a point approximately 850 feet upstream (south), the 
project will excavate the left  bank (looking downstream) creating a 1.65 acre floodplain 
with a maximum width of approximately 120 feet.  Along the 850 feet, the project will 
revegetate both sides of the channel with native riparian vegetation. 
 
At the upstream (south) end of the project, the project will install a pedestrian bridge to 
connect Creekside Park to the Marsh Creek Regional Trail.  In Creekside Park, the trail 
will continue north along the top of the bank and dip into the excavated area to provide 
recreational access to the floodplain.    
 

Note that the current flood control channel is not in the same alignment as the historical creek.  
Prior to the flood control project in the 1960’s the creek flowed to the east in the area beneath 
current the housing development seen in the photos below.   



 

 
View looking downstream at Marsh Creek restoration project area toward the Laurel Avenue Bridge.  A floodplain 
bench will be excavated and vegetated on the left bank.  Trees and native plants will be planted on the right bank.  A 
pedestrian bridge will span Marsh Creek in the foreground. 
 

 
View of restoration area from Laurel Avenue Bridge looking upstream.  Floodplain excavation will be on the left 
bank (right side of photo). 
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