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1.0 INTRODUCTION
This Response to Comments document, together with the draft EIR, constitutes the
final EIR for the Pantages Bays Residential Development Project (project) in Contra
Costa County (County) for review and consideration for certification by the County
as complete and adequate under the California Environmental Quality Act (CEQA).
The draft Environmental Impact Report (EIR) was circulated to affected public
agencies and interested parties and made available to the general public for a 60day review period extending from June 12, 2012 to August 10, 2012.
The purpose of the Response to Comments document is to respond to all significant
environmental issues raised in comments received on the draft EIR and to
incorporate appropriate changes, additions, clarifications or corrections to the
information presented in the draft EIR (CEQA Guidelines, Section 15088). All written
comments received during the public review period are included in this document.

1.1

PURPOSE OF THIS DOCUMENT
CEQA and its implementing regulations (the “CEQA Guidelines”) require a lead
agency to prepare and certify a final EIR before it may approve a project for which a
draft EIR has been prepared. This Response to Comments document, together with
the June 2012 Pantages Bays Residential Development Project draft EIR (SCH No.
2007-052130, County File Nos. GP99-0008, RZ04-3146, SD06-9010, and DP04-3062),
constitutes the final EIR for the project proposed by Pantages at Discovery Bay, LLC
(applicant).
On June 12, 2012, the Contra Costa County Department of Conservation and
Development, Community Development Division (CDD) (County, the CEQA lead
agency) released the draft EIR on the project for public review and comment. The
draft EIR is available for public review on the County website at:
http://www.contracosta.ca.gov/documentcenter/view/7767, as well as at the
offices of the, Department of Conservation and Development, Community
Development Division building, 30 Muir Road, Martinez, California.
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Paper copies of the draft EIR are available for review, but not purchase, at the
following additional locations:
Office of Supervisor Mary N. Piepho, Dist. III
Brentwood Office
3361 Walnut Boulevard, Suite 140
Brentwood, CA

Discovery Bay Community
Services District
1800 Willow Lake Road
Discovery Bay, CA

East County Building Inspection Office
1191 Central Boulevard, Suite C
Brentwood, CA

Brentwood Library
104 Oak Street
Brentwood, CA

Oakley Library
1050 Neroly Road
Oakley, CA

Pleasant Hill Library
Contra Costa County Main Branch
1750 Oak Park Boulevard
Pleasant Hill, CA

The draft EIR describes the project and its environmental setting; analyzes potential
direct, indirect and cumulative environmental impacts related to the construction,
and long-term use of the site as a residential project; identifies impacts that could
be significant; recommends mitigation measures, which, if adopted, could avoid or
minimize such impacts; and identifies impacts that are expected to remain
significant and unavoidable, even with the implementation of recommended
mitigation measures. The draft EIR also evaluates alternatives to the project,
including a No Project Alternative, as required by CEQA.
The public review and comment period on the draft EIR began June 12, 2012. On
July 26, 2012, the initial 45-day review and comment period for the draft EIR was
extended until August 10, 2012. With the extension, the public review and
comment period for the draft EIR encompassed a total of 60 days.
The County Zoning Administrator held a public hearing on July 16, 2012 to accept
comments on the draft EIR from agencies, organizations, and individuals. The public
hearing was held at 3:30 p.m. at the Contra Costa County Department of
Conservation and Development, 30 Muir Road, Martinez, CA. The County provided
notification of the public review period and the public hearing to: 1) public agencies;
2) adjacent property owners and occupants; and 3) organizations that had
demonstrated particular interest in the project.
Two members of the public gave oral testimony at the public hearing . One
commenter, Dave Ogden, is an adjacent neighbor to the project and was seeking
general information about the proposed widening of Kellogg Creek. Subsequent to
the hearing the applicant met with that individual to explain the proposed widening.
The other commenter, Kevin Van Buskirk, expressed his desire to see that the
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County adhere to the comments in the letter that was received by the County from
Robyn Purchia dated August 10, 2012. This letter (comment letter I-4) is addressed
in Chapter 2.0, Response to Comments, of this final EIR. Written comments were
received through August 10, 2012. All comments received to date are considered
part of the administrative record. Responses to all comments are provided in
Chapter 2.0, Response to Comments of this Response to Comments document.

1.2

PROJECT OVERVIEW
The Pantages Bays Project consists of developing 292 detached single-family
residential housing units; a Sheriff Marine Patrol Substation; a public trail; and
associated roadways, pedestrian facilities, and utilities infrastructure. One hundred
and sixteen of these units would be water-oriented and would include docks. In
addition to residential development, the project would widen the portion of Kellogg
Creek immediately east of the project site. The proposed widening of Kellogg Creek
is cosponsored by Reclamation District No. 800 to reduce water velocities and
improve public safety in that section of Kellogg Creek. In order to proceed as
planned, the project requires approval of a General Plan Amendment, Rezoning,
Subdivision/Tentative Map Approval, Preliminary and Final Development Plan and
tree removal.
The project site is located in unincorporated eastern Contra Costa County
approximately 16 miles west of the City of Stockton; approximately 4.5 southeast of
the City of Brentwood; and 19 miles north of Livermore. The approximately 171acre project site is undeveloped except for several dilapidated residential and
agricultural buildings. The site is located west of the original Discovery Bay
subdivisions, at the eastern terminus of Point of Timber Road.

1.3

ORGANIZATION OF THE FINAL EIR
CEQA Guidelines Section 15132 requires final EIRs to consist of the following
elements:
a)
b)
c)

The draft EIR or a revision of the draft EIR;
Comments and recommendations received on the draft EIR either verbatim or
in summary;
A list of persons, organizations, and public agencies that commented on the
draft EIR;
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d)
e)

The responses of the lead agency to significant environmental points raised in
the review and consultation process; and
Any other information added by the lead agency.

Printed copies of this Response to Comments document contain CD copies of the
draft EIR. Copies of this document will be provided in either printed- or CD-format
to all agencies, organizations and individuals who provided comments of the draft
EIR. A copy of the administrative record is available at Contra Costa County
Department of Conservation and Development, Community Development Office.
The following elements of this Response to Comments document, in combination
with the draft EIR, constitute the final EIR for the project:



Chapter 1.0, Introduction.



Chapter 2.0, Response to Comments. This chapter contains copies of the
written comments received on the draft EIR, “Master Responses” that have
been prepared to address common issues or themes identified in a number of
the written comments, and individual responses to the comments.



Chapter 3.0, EIR Text Revisions. This chapter contains text changes to the draft
EIR that reflect additions, corrections and clarifications resulting from the
analysis conducted by County in preparing responses to comments on the draft
EIR. These changes are incorporated as part of the final EIR.



Chapter 4.0, Draft Mitigation Monitoring and Reporting Program. Pursuant to
CEQA Guidelines Section 15097, this chapter contains the draft Mitigation
Monitoring and Reporting Program (MMRP) for the project. The MMRP
includes all proposed mitigation measures, the party responsible for
implementation, the party responsible for monitoring, the timing of the
mitigation, and the monitoring action to be used to ensure compliance.



Appendix A, Information Related To LAFCO Approvals. The project will require
a number of approvals from the Contra Costa Local Agency Formation
Commission (LAFCO). As a “Responsible Agency” under CEQA (Government
Code Section 56000), LAFCO will rely on the environmental analysis presented
in the Pantages Bays project EIR with regard to determining the environmental
effects of the approvals under their purview. Appendix A is a summary of the
environmental analyses relevant to LAFCO’s required approvals of the project.

1-4

2.0 RESPONSE TO COMMENTS
This chapter lists the public agencies, private organizations and individuals who
provided comments on the draft Environmental Impact Report (EIR), provides
copies of written comments received, and responds to those comments. As
required by California Environmental Quality Act (CEQA), these responses to
comments address significant environmental issues raised by commenters during
the review period (Pub. Res. Code Section 21091(d); CEQA Guidelines Sections
15088(a), 15132). The Contra Costa County Department of Conservation &
Development , Community Development Division (the CEQA lead agency) has
addressed concerns and suggestions regarding the adequacy and accuracy of the
draft EIR that were raised by commenters after the review period closed (Pub. Res.
Code Section 21091(d)) as well as provide responses to all commenters prior to
consideration of the Final EIR for certification (Pub. Res. Code Section 21092.5).
The key purpose of reviewing a draft EIR include checking for accuracy, detecting
omissions and discovering public concerns (CEQA Guidelines Sections 15200,
15204). Where the text of the draft EIR has been revised in response to a comment
or concern, the revised text is included as part of the response with revisions shown
using the following conventions: text added to the draft EIR is shown in underline,
and text deleted from the draft EIR is shown in strikethrough. These text changes
also appear in Chapter 3.0, EIR Text Revisions.
A number of written comments submitted on the draft EIR raised the same
concerns, specifically regarding water supply and wastewater treatment. Rather
than repeat responses to such comments, the County provided a comprehensive
response as Master Response 1 in Subsection 2.2.1 below. Individual, point-bypoint responses to each individual comment are provided in Subsection 2.2.2.
Multiple comments received on the draft EIR did not address the adequacy or
accuracy of the environmental analysis or identify any other significant
environmental issue requiring a response; rather, these comments were directed
toward the perceived merits or demerits of the project, provided information, or
expressed an opinion without specifying why the draft EIR analysis was inadequate.
The County, as the CEQA lead agency, acknowledges the receipt of these types of
comments; however, limited responses are provided because they do not relate to
the adequacy or accuracy of the draft EIR or otherwise raise significant
environmental issues.
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2.1

LIST OF COMMENTERS
The Contra Costa County Zoning Administrator held a public hearing to accept
comments on the draft EIR on July 16, 2012. As previously noted, two members of
the public gave oral testimony about the project that was not related to the
adequacy or accuracy of the environmental analysis. The County received fourteen
comment letters on the draft EIR, one each from the parties identified in Table 2-1,
Index to Comments. Commenters are identified in the order in which the letters
were received.

Table 2-1 Index to Comments
Number

Date of Comment

Commenter

State Agencies
S-1

July 25, 2012

California Department of Fish and Game

S-2

July 26, 2012

Delta Protection Commission

S-3

August 3, 2012

California Department of Transportation

Regional Agencies
R-1

July 16, 2012

Contra Costas Health Services

R-2

August 3, 2012

East Bay Regional Park District

R-3

August 7, 2012

East Contra Costa Fire Protection District

R-4

August 8, 2012

Central Valley Regional Water Quality Control Board

R-5

August 9, 2012

Contra Costa Local Agency Formation Commission

R-6

August 10, 2012

Contra Costa County Flood Control & Water Conservation District

Local Agencies
L-1

August 8, 2012

Town of Discovery Bay Community Service District

I-1

June 22, 2012

Viktoria (no last name provided)

I-2

August 10, 2012

Nancy Abruzzo

I-3

August 10, 2012

David P. Lanferman

I-4

August 10, 2012

Robyn C. Purchia

Individuals

Source: CirclePoint, 2013.
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RESPONSE TO COMMENTS
Comment letters are organized in the following order: state, regional, and local
agencies; and members of the public (individuals) and the letter numbers reflect this
organization (i.e. S = State agency, R = Regional agency, L = Local agency and I =
Individual). Each comment of substance pertaining to the EIR analysis, and within
the scope of the CEQA, has been assigned a number. All responses are identified by
a number that corresponds to the letter and the comment the response addresses.
For example, Letter S-1, comment S1-1 is addressed in Response S1-1.

2.2.1 MASTER RESPONSES
Master Response 1
The draft EIR incorporates the January 2012 Discovery Bay Water Master Plan
(Water MP) by reference (see page 4.15-2 of the draft EIR). The Water MP
thoroughly describes the improvements required to provide long-term water supply
on pages 6-9 and 20-3, as well as in Table 6-1 and Table 20-1. The draft EIR
summarizes these improvements on pages 4.15-3 through 4.15-10 in Section 4.15,
Public Utilities. As described on pages 4.15-3 through 4.15-4 of the draft EIR, the
majority of improvements identified in the Water MP are expected to be located
within the basic footprint of the existing water supply and delivery system, existing
roadways, and easements.
The draft EIR also incorporates the October 2011 Wastewater Master Plan by
reference (see page 4.15-8 of the draft EIR). The Wastewater Master Plan is
referenced throughout the draft EIR with regard to wastewater collection and
treatment requirements. Specific construction details for upgrades to either the
Water or Wastewater improvements are not available at this time. The
construction and operational details of these improvements would be addressed
through subsequent environmental review by the Town of Discovery Bay
Community Service District (TDBCSD) to the extent required by CEQA. Such
documentation would evaluate potential impacts to the physical environment and
identify appropriate mitigation measures associated with any planned
improvements as necessary. The Pantages Bays draft EIR is based on the best
available information at the time it was prepared. The draft EIR is not able to
include an evaluation of potential impacts affiliated with such improvements
because the specific construction details are not available; such an analysis may also
be considered speculative under CEQA.

2-3

Pantages Bays Project
Final EIR

2.0 Response to Comments

2.2.2 INDIVIDUAL RESPONSES
This subsection addresses individual comments in addition to Master Response 1. A
copy of the comment letter is provided followed by responses to individual
comments. If the comment is addressed in the master response above or in another
individual response, the response number is cross-referenced.

2-4

Letter S-1

2-5

S1-1

S1-2

S1-3

S1-4

S1-5

2-6

S1-5,
cont.

S1-6

S1-7

S1-8

2-7

S1-9

S1-10

S1-11

S1-12

S1-13

2-8

S1-13,
cont.

S1-14

2-9

S1-14,
cont.

S1-15

S1-16

2 - 10

S1-16.
cont.
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Responses to Comment Letter S-1
S1-1

The intent of Section 3.3 in Chapter 3.0, Project Description, and Figure 3-2 of the
draft EIR is to provide an overview of the site’s general environmental setting.
Figure 3-2 of the draft EIR identifies natural habitats, as well as man-made
structures and areas disturbed by past human activity (i.e., former siltation ponds
and home sites). The legend in Figure 3-2 is only referring to the acreage of habitat
types within the main body of the project site and is not showing areas within
Pantages Island (Emergent Marsh areas identified as EM2 and EM3) or areas of
Kellogg Creek adjacent to the project area and Pantages Island.
To resolve this discrepancy in wetland acreage identified in Figure 3-2 and Section
4.3, Biological Resources in the draft EIR, the following table has been added to the
final EIR as requested by the commenter. Figure 3-2 has also been revised to
remove the acreage totals in the legend.

Table 4.3-1, Waters of the United States
Jurisdictional Area

Project Site (Acres)

Notes
Main Site: 14.14 Acres
Pantages Island: 1.90 Acres

Emergent Marsh

16.04

Seasonal Wetland

5.63

-

Open Water (Mean High Water)

14.76

-

36.43

-

Total

Source: Gibson & Skordal, May 2008, Jurisdictional Delineation.
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Figure 3-2 Environmental Setting (old - back)
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Figure 3-2 Environmental Setting (revised – back)
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S1-2

The County agrees with the comment that some of the surveys are outdated. For
this reason, comprehensive field surveys for wildlife on the project site were
conducted subsequent to the preparation of the original surveys in 2003. Field
surveys and site condition updates for giant garter snake were last completed
during the spring of 2010. While many of these surveys targeted special-status
species, all wildlife observed was recorded. The information and conclusions
regarding the habitat suitability for various special-status species in these surveys
reached are still valid despite the age, based on re-confirmation of the conditions at
the project site; site and habitat conditions on the project site are essentially the
same as they were in 2003. The upland is disked annually and the wetlands remain
undisturbed. While occasional avian visitors may be present on the site during
migration season, and not all species are likely to be present on any given day, it is
reasonable to expect that the year-round residents would be the same as reported
in 2003 and 2004. Raptors such as the Swainson’s hawk, white-tailed kite, and
burrowing owl may nest on-site in one year and not.
Many of the species and/or associated habitats of concern are identified as present
on the site as identified in the biological resources section of the draft EIR. Specific
mitigation is identified in detail for each species that may be affected by the project.
Pre-construction surveys will also be conducted, through mitigation, for those
species (i.e., plants and nesting birds), that were not present on the project site as
documented in the surveys. The mitigation identified in the draft EIR will therefore
address that present and non-present sensitive wildlife on the site are protected
pursuant to the requirements of CEQA.

S1-3

See Response to Comment S1-2.

S1-4

The County agrees that the last sentence in the description of the East Contra Costa
County Habitat Conservation Plan/Natural Community Conservation Plan
(HCP/NCCP) is speculative and that participation in the HCP/NCCP would be subject
to the approval of the California Department of Fish and Game (CDFG) and other
regulatory agencies. As a result, the text on page 4.3-37, 3rd paragraph, of the draft
EIR text shall be modified as follows:
A financial contribution to the Conservancy would serve to mitigate impacts
to special-status species and critical habitats for California red-legged frog,
giant garter snake, Swainson’s hawk, western burrowing owl, and possibly
for vernal pool fairy shrimp. It should be noted that a financial contribution
to the HCP/NCCP will not provide incidental take coverage and the applicant
will need to acquire incidental take permits from USFWS and CDFG, as
required by these agencies. While other avoidance and minimization
measures may be required for impacts to special-status species, a financial
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contribution to the Conservancy would likely be all the mitigation
compensation required by USFWS and/or CDFG for impacts to HCP/NCCP
covered species.
S1-5

The County agrees that the last sentence of the second paragraph on page 4.3-38 is
inaccurate, and has removed it from the draft EIR.
The HCP requires payment of approximately $10,558.09 per project site
acre in the Zone I (Discovery Bay) area. However, it must be noted that the
project site is located just outside of (east of) the HCP Inventory Area, so the
set fee for projects located within Zone I must be negotiated with the
resource agencies (CDFG and USFWS), and it may be slightly higher or less
than the Zone I fee (J. Kopchik, East Contra Costa County Habitat
Conservancy, pers. comm. with S. Lynch of M&A, December 11, 2006). The
fee would be determined at the time incidental take permits are under
review by CDFG and USFWS for this project. Both CDFG and USFWS have
stated that they would allow use of the HCP to mitigate the project’s
impacts to federal and state listed species (J. Gan, CDFG, pers. comm. with
S. Lynch of M&A, November 28, 2006; and, S. Larsen, USFWS, pers. comm.
with S. Lynch of M&A, November 28, 2006).

S1-6

As discussed on page 4.3-46 of the draft EIR, while local wildlife likely uses the site
to move to and from the adjacent housing developments, no known wildlife
corridor has been established. It is also noted that the 16.04 acres of emergent
marsh, representing the least disturbed portion of the project site, would be
preserved under the proposed development for use by the local wildlife population
cited in the draft EIR, and the approximately 12-acre area to the northwest of the
marsh, up to the ECCID Dredge Cut, would be enhanced as a wetland area.

S1-7

The County agrees that the wetlands on the project site can provide important
stopover habitat for migratory waterfowl. The 16.04 acres of emergent marsh,
which is the most valuable of these wetland habitats, would be preserved under the
proposed project. While new development would alter the adjacent habitats to the
south of the marsh, the marsh could still serve as an important stopover site for
waterfowl and shorebirds. In addition, the creation of a 12.5-acre wetland area
adjacent to the ECCID Dredge Cut and the existing emergent marsh habitat would
only enhance opportunities for migratory waterfowl. It is also recognized that the
preservation and enhancement of wetland habitat in the northern portion of the
site would increase access to water sources along the project’s edge for terrestrial
wildlife. Since development of the proposed project would not interfere
substantially with the movement of any native resident or migratory fish or wildlife
species or with established corridors, no additional mitigation measures are needed
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to address this particular issue. Additionally, mitigation compensation for specialstatus species such as giant garter snake and California red-legged frog, and bank
habitat mitigation would compensate for any loss of a local wildlife corridor.
S1-8

The draft EIR acknowledges that a Lake and Streambed Alteration Agreement (LSAA)
from CDFG may be warranted, that proof of applicable permits (or absence of
requirements for such permits) would be provided to the County as part of
Mitigation Measure BIO-2 (draft EIR page 4.3-50, items (a) and (b)), and that
“mitigation for levee/bank breaching/loss shall be completed as prescribed by the
CDFG” in those permits (draft EIR Appendix B, page B-70, Section 12.4).

S1-9

This comment asserts that “[t]he draft EIR assesses riparian habitat quality with
respect to fish habitat needs; however, it does not assess the quality of the habitat
for other species.” The examples given in the comment include special-status bird
species that are likely to be present and use riparian habitat for nesting or foraging;
and the western pond turtle use of large woody debris for basking and cover. Both
of these species noted in the comment, as well as others that may utilize riparian
habitat (other than fish), are discussed in Subsection 4.3.2, Existing Conditions and
Subsection 4.3.4, Analysis of Potential Impacts in the draft EIR. Special-status bird
species and descriptions of foraging habitats are contained on pages 4.3-22 through
4.3-27 of the draft EIR. The western pond turtle and foraging and nesting habitat is
described in detail on pages 4.3-15 through 4.3-16. The draft EIR notes, “Basking
western pond turtles have been identified on the project site on multiple occasions
in the emergent marsh habitat and along Kellogg Creek. In addition to the project
site providing basking and aquatic habitat for turtles, the surrounding upland
habitat may provide suitable nesting habitat.” The draft EIR therefore does describe
the turtle’s use of both upland and riparian habitats.
The draft EIR assesses the quality of bank habitat and related project impacts.
Please note that the implementation of improvements to riparian and bank habitat
quality, proposed as part of the project, would be beneficial with respect to fish
habitat needs, as well as other species that may use this riparian environment.

S1-10

Section 4.9, Hydrology and Water Quality, on page 4.9-24 of the draft EIR, states,
“Overall, it is expected that post-development flow conditions will not create an
increase in net erosion rather result in a beneficial impact by reducing erosion and
scour of the water banks near the project site and reducing fast tidal currents, which
is hazardous for boat users.” It is also noted that the project would introduce 131
new vessels to Discovery Bay, an approximately 3 percent increase in the number of
local boat trips in Discovery Bay. Compared with Delta-wide boat traffic, the project
would result in an approximately 0.07 percent increase in boat trips. The draft EIR
concludes that given the minor estimated increases in boat traffic and reduction in
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erosion rates associated with the project, wave action impacts are found to be less
than significant. The draft EIR therefore does address potential wave action impacts
on riparian features and bank habitat, including loss of emergent vegetation, scour
of amphibian egg masses, erosion of banks, and reduction of instream habitat
features.
In addition to the information contained in Section 4.9 of the draft EIR regarding the
minor estimated increases in boat traffic, it should be noted that the majority of the
bank improvements proposed to mitigate the loss of 9,720 linear feet would occur
in areas either not accessible by boats, or where access is restricted by the type and
size of boat, and speed in which it can travel. This includes the areas within the
ECCID Dredge Cut and the portion of Kellogg Creek between Newport Pointe and
State Route 4. As a result, impacts of wave action in these areas associated with
boating activities would not occur.
S1-11

This comment cites Mitigation Measure BIO-2(i), which identifies the act of
placement of riprap, as having “adverse impacts on instream and riparian habitat.”
Please note that BIO-2(i) is a sub-section to BIO-2(f) which includes a total of nine
sub-sections that discuss the revegetation design of the creek bank after project
construction is complete. It should also be noted that riprap is only proposed in the
northeast corner of the project site (adjacent to the proposed North Cove) and the
eastern edge of Pantages Island. These creek banks are exposed to two areas near
the existing Kellogg Creek and Indian Slough that experiences boat traffic entering
and leaving this area of Discovery Bay. Stabilizing a portion of the bank with riprap
is a project feature that is designed to reduce the influences associated with wave
action from boating activity, tidal fluctuations and wind. Mitigation Measure BIO2(f)(i) through (ix) also creates a net effect of bank habitat treatments around the
perimeter of Pantages Island and near the proposed North Cove, which includes
improvements to low and moderate quality bank habitat, including a setback design
around most of the island. There is a net benefit for bank habitat in this area,
regardless of the placement of rock riprap on a portion of the island and the North
Cove, and the measure is intended to convey this net benefit.
The comment notes that “Uniformly grading the bank and adding riprap would
reduce the availability of overhangs and other refuge habitat. Riprap also limits
certain types of vegetation establishment, particularly native forbs and aquatic
plants that are adapted to fine deposits.” For these reasons, the proposed project
has minimized the use of riprap in creek bank restoration to one side of Pantages
Island and along Kellogg Creek through the north side of the North Bay, which are
exposed to wave action in Kellogg Creek. Mitigation Measure BIO-2(d) indicates
that the proposed project would create 1,903 lineal feet of moderate quality bank
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habitat from shallow sloping or level bench at mean high water with riparian trees
and grasses; and riprap with willows plantings between mean high water and mean
low water. Overall, bank habitat mitigation totals 11,060 lineal feet of enhanced
bank habitat. Those locations are currently part of the low quality bank areas in
Kellogg Creek exposed to wave action. In addition, where riprap is necessary,
Mitigation Measure BIO-2(f[i] and f[ix]) (page 4.3-51 of the draft EIR) are proposed
to maximize the aquatic habitat value of such areas. These subsections of the
revegetation design call for the planting of willow (and other tree species) within
the rock riprap, thus creating a moderate quality habitat.
S1-12

While the project site may possess the minimum characteristics required to sustain
giant garter snakes, the high level of human disturbance, persistent cattle grazing,
historical agricultural practices, presence of bullfrogs and predatory fish, isolation by
surrounding residential development, and lack of either historical or recent sightings
of this species within a 9-mile radius combine to substantially reduce the likelihood
that giant garter snakes would occur at the project site.
The project site lies along the southern edge of the apparent gap between the
northern (Sacramento Valley) and southern (San Joaquin Valley) populations, and
the scattering of individual giant garter snake records within this portion of the
Delta represent only individual snakes; no breeding populations have been
confirmed within this region or within Contra Costa County (CNDDB 2012). The
body of intensive survey work completed to date (ECOS 1990; Patterson 2005;
Patterson and Hansen 2004; SBI 2004, 2005a-d, 2006) fails to demonstrate extant
giant garter snake populations within the Delta proper. No giant garter snakes were
observed in the waterways bordering the project site during field surveys conducted
for this project in 2003 (MGA 2003) or during 2002 and 2003 surveys conducted in
the same area as part of another project (see Hansen 2002, 2003).
The nearest extant population identified lies within the White Slough Wildlife Area,
which is located approximately 15 air miles northeast of the project site along the
eastern Delta fringe. The nearest locality record south of the project area (CNDDB
occurrence number 27) lies more than 50 air miles distant in Madera County; no
giant garter snakes are documented in Stanislaus County between the documented
extremes of the Sacramento Valley and San Joaquin Valley populations.
Despite the fact that the value of the habitat on the site is limited, that there are no
historical records of occurrence from this area, and that no individuals were
observed during any of the site surveys, the project applicant understands that take
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coverage for this species will be required by federal and state agencies, and will
thereby apply for the appropriate permits to ensure compliance. Standard
avoidance and minimization measures are expected to be part of the permit
requirements.
S1-13

Regarding long-term impacts of the project’s bays and cove on special-status fish
species, this comment states that “the creation of new hydraulically connected
inland waterways may cause migrating fish to become trapped in the network of
artificial channels.” The draft EIR documents that there are no migratory routes of
any special-status fish species on pages 4.3-17 to 4.3-20. Additionally, the project is
not located along the primary migratory routes of any special-status fish species.
The proposed project includes two bays and a small cove that have dedicated
accesses to Kellogg Creek. There are no internal passages beyond the individual
connections with Kellogg Creek. For these reasons, significant impacts on specialstatus migratory fish due to trapping in project-related waterways are not
anticipated.
Regarding the potential for “shallow, stagnant water within an inland marina…to
serve as a breeding ground for predatory fish,” the water within the partially
enclosed bays would not be stagnant (it is subject to considerable tidal action, and
flows from adjacent Kellogg Creek). Conditions influencing “residence time” of
water (residence time is the amount of time a particle spends in a particular system)
within the project area are discussed in detail in Section 4.9, Hydrology and Water
Quality (page 4.9-23) of the draft EIR. According to the draft EIR, residence time in
the new bays and cove would be less than 2 days, which is not considered
significant. In comparison, the maximum residence time elsewhere in Discovery Bay
waters, in the existing eastern branch, is 9 days. In addition, the depths of the new
bays and cove within the project area have been set at approximately 10 feet at low
tide. Brazilian waterweed (Egeria densa) prefers a depth of 1 to 2 meters (a
maximum of 7 feet) to grow (U.S. Department of Agriculture). The design depth will
avoid “shallow” conditions that would serve as a breeding ground for predatory fish
and Brazilian waterweed. Appendix B, page B-124 of the draft EIR also addresses
CDFG comments regarding Brazilian waterweed and Water Hyacinth (Eichhornia
crassipes) in more detail. In addition, there is no inland marina in the project for
boat launching that would necessitate the inclusion of decontamination practices to
protect against invasive species, as the commenter recommends.
Further, as a point of reference, “shallow” water throughout the entire Delta is a
breeding ground for both predatory and native fishes. This issue is addressed in the
draft EIR (Appendix C “Response to Comments from NMFS dated July 19, 2007” of
Appendix B “Biological Resources Analysis”), noting in part that “the restored and
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enhanced bank habitat in the proposed project is designed for increased use by
native fishes as compared to non-native fishes” and that “the overall objective of
the enhancement and mitigation effort is to “tilt the balance” in favor of native
species in the project aquatic area. The restoration and enhancement of 9,157
linear feet of [shaded riverine aquatic] habitat for native species in the project area,
and the lack of even low quality habitat in the project bays and cove for non-native
species, tilts that balance in favor of native species” (draft EIR Appendix B, page B124).
Improvements along the project banks are designed to “tilt the balance” in favor of
native species; the project would not adversely alter the tidal actions in the project
area; the project would reduce erosional impacts along Kellogg Creek; and due to
the limited residence time of water in the new bays and cove to only 2 days and the
depth of their design, the project would not adversely promote or enhance issues
associated with Brazilian waterweed since the project would not create an
environment for this species to propagate. Therefore, impacts to aquatic habitat, as
well as potentially adverse impacts to water quality is expected to be less than
significant as documented in the draft EIR.
In regards to the request that an alternative without bays or a cove be included in
the draft EIR, such an alternative was considered early in the project planning but
rejected. This alternative was reject because it would not meet either of the key
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objectives of the proposed project, which includes 1) build an economically viable
residential community with bays, coves and a proportionately significant number of
waterfront residences with deep-water access and individual docks; and 2) widening
of Kellogg Creek to reduce water velocities and improve public safety.
S1-14

The comment refers to potential impacts to the Swainson’s Hawk and suggests
revisions to the draft EIR. Specific page numbers for the revisions are not indicated
in the comment for reference, therefore the county updated text to the draft EIR in
the locations listed below. In preparing this response, the County does concur that
the following statement in Subsection 4.3.2, on page 4.3-23 of the draft EIR, could
be misleading, and has been modified as follows:
Since there are no known Swainson’s hawk nests on the project site, a 2081
management agreement with CDFG would not be required for the project.
However, because there are nest sites are within 5 miles of the project site,
CDFG would regard the proposed project as having impacts to Swainson’s
hawk foraging habitat.
The comment explains that the “draft EIR does not recognize that constructionrelated disturbances on the [p]roject site may result in take of nests in proximity to
the project site.” In response, Impact BIO-9, on page 4.3-62 of the draft EIR,
provides some clarification as to the proximity of nests to the project site,
“Swainson’s hawks are known to nest within 0.1-mile northeast of the project site
along Indian Slough (CNDDB Occurrence Number 1211).” Mitigation Measure BIO-9
(b) and (c), on page 4.3-63, also provides clarification by addressing the construction
related impacts to on- and off-site nests; however, these measures were slightly
modified with further detail as revised below.
Pre-construction surveys for active nests will be conducted according to the
Swainson’s Hawk Technical Advisory Committee (2000) methodologies. Mitigation
Measure BIO-9(b) and (c) has been modified as follows to recognize these
methodologies.
Mitigation Measure BIO-9: Swainson’s Hawk.
a. [remains as is]
b. To ensure that no impacts occur to any nesting Swainson’s hawks (on or
adjacent to the project site), preconstruction nesting surveys shall be
conducted in conformance with Recommended Timing and
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Methodology for Swainson’s Hawk Nesting Surveys in California’s
Central Valley (Swainson’s Hawk Technical Advisory Committee, 2000).
No more then month prior to construction to establish whether
Swainson’s hawk nests within 1,000 feet of the project site are
occupied.
c. If an active nest is found within 0.25 miles of on or adjacent to the
project site “to avoid potential violation of Fish and Game Code 2080
(i.e., killing of listed species), project-related disturbance at active
Swainson’s hawk nesting sites should be reduced or eliminated during
critical phases of the nesting cycle (March 1- September 15
annually)”(CDFG 1994).
d. [remain as is]
e. [remain as is]
f.
S1-15

[remain as is]

The County acknowledges that the guidance for burrowing owl surveys in the draft
EIR is no longer current and has been revised by CDFG. Mitigation Measure BIO-10,
on page 4.3-64 of the draft EIR, has been revised as follows to reflect this revised
guidance.
Mitigation Measure BIO-10: Western Burrowing Owl
Western burrowing owl surveys shall be conducted according to the
methodologies prescribed by CDFG in their 1995 Staff Report on Burrowing
Owl Mitigation and the Burrowing Owl Consortium in their 1993 Burrowing
Owl Survey Protocol and Mitigation Guidelines are more likely to be
accepted by CDFG., dated March 7, 2012. Below we provide a summary of
the survey methodology methodologies that shall be used to conduct
burrowing owl surveys. contained in the Staff Report on Burrowing Owl
Mitigation that would be applicable to the project site. These surveys
would meet the standards of care required by CEQA for conducting surveys
for the western burrowing owl and are accepted by CDFG.
a. Initiating Survey. An initial take avoidance survey shall be conducted no
less than 14 days prior to initiating ground disturbance activities.
Burrowing owls may re-colonize a site after only a few days. Time
lapses between project activities will trigger subsequent take avoidance
surveys including but not limited to a final survey conducted within 24
hours prior to ground disturbance.

2 - 25

Pantages Bays Project
Final EIR

2.0 Response to Comments

b. Number of visits and timing. Conduct four survey visits: 1) at least one
site visit between February 15 and April 15, and 2) a minimum of three
survey visits, at least three weeks apart, between April 15 and July 15,
with at least one visit after June 15.
c. Survey method. Conduct surveys by walking straight-line transects
spaced 7 meters (m) to 20 m apart, adjusting for vegetation height and
density. At the start of each transect and, at least, every 100 m, scan
the entire visible project area for burrowing owls using binoculars.
During walking surveys, record all potential burrows used by burrowing
owls as determined by the presence of one or more burrowing owls,
pellets, prey remains, whitewash, or decoration. Some burrowing owls
may be detected by their calls, so observers should also listen for
burrowing owls while conducting the survey.
d. Weather conditions. Poor weather may affect the surveyor’s ability to
detect burrowing owls, therefore, avoid conducting surveys when wind
speed is >20 km/hr, and there is precipitation or dense fog. Surveys
have greater detection probability if conducted when ambient
temperatures are >20º C, <12 km/hr winds, and cloud cover is <75%.
e. Time of day. Daily timing of surveys varies according to the literature,
latitude, and survey method. However, surveys between morning civil
twilight and 10:00 AM and two hours before sunset until evening civil
twilight provide the highest detection probabilities.
f.

Avoiding burrowing owls. A primary goal is to design and implement
projects to seasonally and spatially avoid negative impacts and
disturbances that could result in take of burrowing owls, nests, or eggs.
Avoidance measures may include but not be limited to:



Avoid disturbing occupied burrows during the nesting period, from
February 1 through August 31.



Avoid impacting burrows occupied during the non-breeding season
by migratory or non-migratory resident burrowing owls.



Avoid direct destruction of burrows through chaining (dragging a
heavy chain over an area to remove shrubs), disking, cultivation,
and urban, industrial, or agricultural development.



Develop and implement a worker awareness program to increase
the on-site worker’s recognition of and commitment to burrowing
owl protection.
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Place visible markers near burrows to ensure that equipment and
other machinery does not collapse burrows.



Do not fumigate, use treated bait or other means of poisoning
nuisance animals in areas where burrowing owls are known or
suspected to occur (e.g., sites observed with nesting owls,
designated use areas).



Restrict the use of treated grain to poison mammals to the months
of January and February.

g. Minimizing Impacts. If burrowing owls and their habitat can be
protected in place on or adjacent to the project site, the use of buffer
zones, visual screens or other measures while project activities are
occurring can minimize disturbance impacts. A qualified biologist shall
conduct site-specific monitoring to inform the project proponent of
buffer requirements. See Staff Report on Burrowing Owl Mitigation
(2012) for additional guidance.
h. Permanent Impacts. Refer to Staff Report on Burrowing Owl Mitigation
(2012) for additional guidance regarding mitigation of permanent
impacts to burrowing owl habitat loss.
a. A nesting survey shall be conducted for western burrowing owl in the
spring of the year prior to construction of the project and again 30 days
prior to construction of the project.
b. If the site would be developed in the winter, then the following surveys
should be conducted in the winter months. Since burrowing owls move
around (through dispersal and local movements) readily in the winter
months, and since there are migrants that can temporarily occupy
burrows in the winter, surveys conducted in the winter months are less
reliable at detecting resident burrowing owls. Regardless of whether
development commences in the winter months, surveys must be
completed as described below for spring/summer surveys.
c. Surveys shall commence at least 90 days in advance of projected site
disturbance and again in the 30 day period just prior to breaking
ground. In accordance with the Consortium’s guidelines, four site visits
are recommended for a complete survey. Two surveys shall be
conducted 90 days before ground disturbance associated with the
project and two surveys shall be conducted in the 30 day period prior to
ground disturbance associated with the project. The CDFG Staff Report
states that preconstruction surveys need to be completed within 30
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days of grading prior to CDFG accepting a survey conclusion that no
burrowing owls occur in a proposed study area (i.e., negative findings).
If no owls are found during these surveys, no further regard for the
burrowing owl would be necessary.
d. Western burrowing owl surveys shall be conducted from two hours
before sunset to one hour after, or one hour before to two hours after
sunrise. All burrowing owl sightings, occupied burrows, and burrows
with owl sign (e.g., pellets, excrement, and molt feathers) must be
counted and mapped.
e. Surveys shall be conducted by walking all suitable habitat on the entire
project site and (where possible) in areas within 150 meters (approx.
500 feet) of the project impact zone. The 150-meter buffer zone is
surveyed to identify burrows and owls outside of the project area which
may be impacted by factors such as noise and vibration (heavy
equipment) during project construction.
f.

Pedestrian survey transects shall be systematically spaced to allow 100
percent visual coverage of the ground surface. The distance between
transect center lines shall be no more than 30 meters (approx. 100 ft.)
and shall be reduced to account for differences in terrain, vegetation
density, and ground surface visibility. To effectively survey large projects
(100 acres or larger), two or more surveyors shall be used to walk
adjacent, parallel transects.

g. To avoid impacts to owls from surveyors, owls and/or occupied burrows
should be avoided by a minimum of 50 meters (approx. 160 ft.) if in the
non-breeding months (October 1st through February 1st) and 250 feet
during the breeding months (February 1st through October 1st).
Disturbance to occupied burrows and within the established buffers
should be avoided until no burrowing owls occur on the site. Note that
CDFG can approve a passive western burrowing owl eviction plan during
the non-breeding season.
h. If burrowing owls are detected on the site during the breeding season
(peak of the breeding season is April 15 through July 15), and appear to
be engaged in nesting behavior, a fenced 250-foot buffer would be
required between the nest site(s) (i.e., the active burrow(s)) and any
earth-moving activity or other disturbance in the project area. This 250foot buffer could be decreased to 160 feet once it is determined by a
qualified raptor biologist that the young have fledged (that is, left the
nest). Typically, the young fledge by August 31. This date may be earlier
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than August 31, or later, and would have to be determined by a
qualified burrowing owl biologist. If burrowing owls were found on the
project site, a qualified biologist would also need to delineate the extent
of burrowing owl habitat on the site.
i.

To mitigate impacts to burrowing owls, CDFG prescribes that six and a
half acres (6.5 acres) of replacement habitat be set aside (i.e., protected
in perpetuity) per pair of burrowing owls, or unpaired resident bird.
Such a set-aside will offset permanent impacts to burrowing owl
habitat. To illustrate the extent of mitigation land required by California
Department of Fish and Game, we provide this example: If two pairs of
burrowing owls are identified on the project site, 13 acres of mitigation
land would be acquired. Or, if one pair and one resident bird are
identified, 13 acres of mitigation land would be acquired. The protected
lands should be adjacent to occupied burrowing owl habitat if possible,
and at a location selected in consultation with CDFG. Land identified to
offset impacts to burrowing owls must be protected in perpetuity by a
suitable property instrument, e.g., a conservation easement or fee title
acquisition. Any mitigation lands set aside for burrowing owl would also
include preparation of a Mitigation Plan for burrowing owl and their
habitat. A Mitigation Plan shall be prepared and submitted to CDFG for
this agency’s review and comment. Contra Costa County Department of
Conservation and Development must approve the Mitigation Plan prior
to issuing a grading permit for the proposed project.

j.

The Mitigation Plan shall identify the mitigation site and any activities
proposed to enhance the site, including the construction of artificial
burrows and maintenance of California ground squirrel populations on
the mitigation site. In addition, for each pair of burrowing owls found in
the construction area, two artificial nesting burrows will be created at
the mitigation site. The Plan should also include a description of
monitoring and management methods proposed at the mitigation site.
Monitoring and management of any lands identified for mitigation
purposes would be the responsibility of the applicant for at least five
years. An annual report must be prepared for submittal to CDFG and
Contra Costa County Department of Conservation and Development by
December 31 of each monitoring year. Contingency measures for any
anticipated problems should be identified in the plan.
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k. With permission from state and federal regulatory agencies and in
agreement with the Conservancy, the applicant may make a financial
contribution to the Conservancy to mitigate impacts to burrowing owls
and burrowing owl habitat.
S1-16

Pursuant to this comment, Mitigation Measure BIO-11(a) and (b) have been
modified as requested on page 4.3-67 of the draft EIR.
Mitigation Measure BIO-11: Impacts to Other Nesting Birds.
a. A nesting survey shall be conducted no more than 14 days prior to tree
removal and/or breaking ground (surveys should be conducted a
minimum of 3 separate days during the 14 days prior to disturbance)
prior to commencing with construction work if this work would
commence between February 1 and September 1 March 15 and August
31. If a lapse in project-related work of 15 days or longer occurs,
another focused survey and if required, consultation with CDFG, shall be
required before project work can be reinitiated.
b. If special-status birds, such as loggerhead shrike or tri-colored blackbird,
are identified within the area of affect, the project sponsor shall contact
CDFG regarding appropriate buffer sizes and shall fence off a 100-foot
non-disturbance radius around the nest must be fenced according to
this measure. No construction or earth-moving activity shall occur
within this 100-foot staked buffer until it is determined by a qualified
ornithologist that the young have fledged (that is, left the nest) and
have attained sufficient flight skills to avoid project construction zones.
This typically occurs by August 1. This date may be earlier than August 1,
or later, and would have to be determined by a qualified ornithologist.
Similarly, the qualified ornithologist could modify the size of the buffer
based upon site conditions and the bird’s apparent acclimation to
human activities.
c. If common (that is, not special-status) passerine birds (that is, perching
birds such as northern mockingbirds) are identified nesting in the trees
proposed for removal, tree removal would have to be postponed until it
is determined by a qualified ornithologist that the young have fledged
and have attained sufficient flight skills to leave the project site.
Typically, most passerine birds can be expected to complete nesting by
August 1, with young attaining sufficient flight skills by this date that are
sufficient for young to avoid project construction zones. Unless
otherwise prescribed for special-status bird species, upon completion of
nesting no further protection or mitigation measures would be
warranted for nesting birds.
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Responses to Comment Letter S-2
S2-1

This comment is noted. CEQA requires the evaluation of potential impacts to
agricultural resources using specific thresholds as outlined in in Section 4.1,
Agricultural Resources, in the draft EIR. The evaluation of agricultural resources
focuses mainly on the direct conversion of agricultural lands to non-agricultural
lands. A complete analysis of potential impacts to agricultural resources is provided
in the draft EIR, starting on page 4.1-1; however, the evaluation of economic vitality
of agricultural is beyond the scope of the EIR as CEQA focuses on the physical
impacts a project may have to a resource. This comment however is now part of
the administrative record.
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Responses to Comment Letter S-3
S3-1

Additional detail has been added to Mitigation Measure TRA-2 on page 4.16-33 of
the draft EIR.
Mitigation Measure TRA-2: The project applicant shall pay regional
roadway fees to the East Contra Costa Regional Fee and Financing Authority
(ECCRFFA) fee program to upgrade existing roadways. Proof of payment
needs to accompany the encroachment permit application.
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Responses to Comment Letter R-1
R1-1

The applicant is aware of the permitting requirements and processes under the
Contra Costa Environmental Health Department (CCEHD). Implementation of these
policies will occur as part of the development review and construction permitting
process, as discusses in Sections, 4.9 Hydrology and Water Quality, 4.6 Geology and
Soils, and 4.8 Hazards and Hazardous Materials of the draft EIR. The applicant will
adhere to these requirements as part of the project.

R1-2

This comment has been adequately addressed in Sections 4.8, Hazards and
Hazardous Materials and 4.9, Hydrology and Water Quality of the draft EIR. As
described on pages 4.8-3 and 4.9-7, the project site contains at least two former
domestic groundwater wells, which are not currently operational. The project does
not propose to drill new water wells or to access groundwater through existing
wells. Additionally, the Phase I Environmental Site Assessment (ESA)1, conducted in
2005, identified several inoperative septic systems within the project site that were
associated with former residences. Additional detail has been provided on page 4.83 of the draft EIR to clarify the occurrence of septic tanks on the project site.
As part of the ESA, the project site was viewed for indications of potential
sources of soil or groundwater contamination. Indications of contamination
include evidence of hazardous materials storage, surficial staining or
discoloration, debris, and stressed vegetation. The site was also inspected
for fill/ventilation pipes, ground subsidence, and other evidence of existing
or preexisting USTs. Additionally, several inoperative septic systems were
identified to exist within the project site associated with former residences.
As described on page 4.8-5 of the draft EIR, a permit from the Contra Costa
Environmental Health Division (CCEHD) is necessary for destruction of any
abandoned wells and septic tanks.
“If the existence of such facilities are known in advance or are discovered
during construction or other activities, these should be clearly marked, kept
secure, and destroyed or abandoned pursuant to CCEHD requirements.”
Adherence to Mitigation Measure HYD-2 will ensure that proper coordination with
CCEHD is implemented and enforced. Please refer to Chapter 4.0, Draft Mitigation
Monitoring Reporting Program, for a full description of the mitigation required.

1

The purpose of a Phase I ESA is to identify recognized environmental conditions, associated with an
area, to determine the presence or likely presence of any hazardous substances.
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As described on page 3-20 of the draft EIR, the project would require approval from
the Contra Costa LAFCO for annexation to the Discovery Bay Community Services
District (TDBCSD) sphere of influence and corresponding service area for water and
wastewater service. A portion of the site is located within the service district
boundary (see Figure 3-8 of the draft EIR); the project includes annexation of the
rest of the site into the TDBCSD service district. All parcels would be served by
existing public sewer and public water system (i.e., TDBCSD); no new systems would
be created.
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Responses to Comment Letter R-2
R2-1

As described in Mitigation Measure BIO-12 of the draft EIR, a Conceptual Wetland
and Emergent Marsh Preservation and Mitigation Plan was prepared by Gibson &
Skordal, LLC (dated November 15, 2006) for the project. According to this
mitigation plan, the open space preserve area shall be separated from adjacent
development or recreational areas with permanent fencing that protects the open
space preserve from unauthorized use, including domestic animals, while providing
a visual connection to the open space. Residential fences would be tubular steel or
some other form of permanent, visually open, fencing where houses back up to the
open space preserve. Past mitigation efforts from other development projects have
shown that with open fencing, protected areas are kept free from dumping of trash
by homeowners as the community has more connection and feels more stewardship
of the open space. In addition, along the emergency vehicle access/trail, kiosks with
educational signage will be developed to reduce human-induced impacts.
It is envisioned that ownership of the open space areas and enhanced bank habitat
will be transferred to the Town of Discovery Bay Community Services District
(TDBCSD), and that a conservation easement would be conveyed to the TDBCSD for
preservation in perpetuity. The TDBCSD would also function as the Preserve
Manager and conduct the long-term monitoring and maintenance of the easement
areas. On the adjoining Ravenswood development, a conservation easement has
been conveyed to the TDBCSD for the same purpose. TDBCSD will therefore be able
to ensure consistent and coordinated management of the two adjoining
conservation areas. RD 800 will own and be responsible by conservation covenants
to monitor and maintain bank habitat within Pantages Bays in perpetuity. The
conveyance of conservation easements would take place prior to final map
approval.
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Responses to Comment Letter R-3
R3-1

This comment is noted and has become part of the administrative record.
According to the County General Plan, Fire Protection Policies, the Fire Department
shall strive to reach a maximum running time of 3 minutes and/or 1.5 miles from
the nearest fire station, and new development shall pay its fair share of costs for
new fire protection facilities and services.
The project is within approximately 0.5 mile of Fire Station 59, which is located at
1801 Bixler Road. The project will pay its fair share of fire protection services. In
addition, all of the proposed homes will be sprinklered for fire protect.
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Responses to Comment Letter R-4
R4-1

Section 4.9, Hydrology and Water Quality, of the draft EIR, describes measures that
will be taken to protect water quality. Additional detail regarding the project’s
consistency with the RWQCB Basin Plan can be found in Section 4.3, Biological
Resources of the draft EIR. For clarity, information on page 4.9-14 of the draft EIR
has been updated with additional detail. This updated text is provided below.
Project Consistency Analysis
The discharge of dredge or fill will be considered by the Corps and, if
approved, the Corps will issue a 401 permit to the project applicant.
Additional requirements regarding 401 certification are discussed in Section
4.3, Biological Resources, of the draft EIR.
Additionally, as described in Section 4.3, Biological Resources, of this draft
EIR, the RWQCB maintains jurisdiction over federal and state waters located
on the project site, pursuant to the Porter-Cologne Water Quality Control
Act. The Water Quality Control Plan (Basin Plan), adopted for the
Sacramento River and San Joaquin River Basins, define the objectives and
benefits of protecting ground water and surface water. Ground water is
described in the Basin Plan to yield water to support municipal and
domestic water supply, agricultural processes, and industrial process; and
surface water to support municipal water supply and biological processes of
various species and habitats. With regards to the project, Best
Management Practices (BMPs) will be used throughout construction and
implementation to protect the beneficial use of the water quality, as
outlined in the Basin Plan. Further, the project protects water quality
through various mitigation measures outlined in detail in Section 4.3,
Biological Resources and Section 4.9, Hydrology and Water Quality of the
draft EIR.
Mitigation Measures HYD-1a, 1b, 1c and BIO-12 further address potential impacts to
water quality. Please refer to Chapter 4.0, Mitigation Monitoring Reporting
Program of this Response to Comments document for a full description of the
mitigation measures.

R4-2

The Sacramento-San Joaquin Delta TMDL for Methylmercury is a component of the
Central Valley Water Board’s water quality attainment strategy to resolve the
mercury impairment in the Delta. According to the implementation plan,
wastewater inputs, agricultural drainage, and urban runoff are the primary sources
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of methylmercury.2 Section 4.9, Hydrology and Water Quality, of the draft EIR
addresses impacts related to stormwater discharge including potential pollution
resulting from the project site. The project includes a storm water drainage and
treatment system that collects runoff from individual drainage areas into a series of
linear bioretention facilities. Treated runoff would be collected and discharged in
compliance with Section 401/404, and C.3 standards. The wastewater generated by
the project would not violate any wastewater discharge requirements as residential
wastewater is accepted and treated by the Discovery Bay Wastewater Treatment
center. Impacts will be reduced to a less-than-significant level. Therefore, the
project would be consistent with the Sacramento-San Joaquin Delta Methylmercury
TMDL and Implementation Plan.
R4-3

The County agrees that the State Water Board’s Resolution 68-16 is appropriate for
inclusion in the regulatory setting of Section 4.9, Hydrology and Water Quality. As
such, the following text has been added to the draft EIR.
State Water Board Resolution 68-16
The California State’s Antidegradation Policy, formally known the Statement
of Policy with Respect to Maintaining High Quality Waters in California
(State Water Board Resolution No. 68-16), restricts degradation of surface
and groundwater in California.3 In particular, this policy protects water
bodies where existing quality is higher than necessary for the protection of
beneficial uses. The Antidegradation Policy states:
1) Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become
effective, such existing high quality will be maintained until it has been
demonstrated to the State that any change will be consistent with
maximum benefit to the people of the State, will not unreasonably
affect present and anticipated beneficial use of such water and will not
result in water quality less than prescribed in the policies.
2) Any activity which produces or may produce a waste or increased
volume or concentration of waste and which discharges or proposes to
discharge to existing high quality waters will be required to meet waste
2

California EPA, Regional Water Quality Control Board Central Valley Region. 2010. Sacramento-San
Joaquin Delta Estuary TMDL for Methylmercury Staff Report. Accessed from
http://www.waterboards.ca.gov/centralvalley/water_issues/tmdl/central_valley_projects/delta_hg/ap
ril_2010_hg_tmdl_hearing/apr2010_tmdl_staffrpt_final.pdf
3

Regional Water Resources Control Board. 2012. Resolution 68-16 Statement of policy with respect to
maintaining high quality waters in California. Accessed February 11, 2013 from
http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/1968/rs68_016.pdf
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discharge requirements which will result in the best practicable
treatment or control of the discharge necessary to assure that (a) a
pollution or nuisance will not occur and (b) the highest water quality
consistent with maximum benefit to the people of the State will be
maintained.
Project Consistency Analysis
The wastewater generated by the project would not violate any wastewater
discharge requirement, as residential wastewater would be accepted and
treated by the Discovery Bay Wastewater Treatment Facility. The project
would be subject to the regional NPDES Storm Water Discharge Permit and
County’s C.3 requirements during project construction and operation.
Adherence to Mitigation Measures HYD-1a-c would ensure that water
bodies are not degraded below the established water quality standards.
Preparation of a SWPPP would include compliance with RWQCB guidelines,
an erosion control plan addressing control of sediment, stabilization of
erosion, protection of water quality, and soil stabilization techniques.
R4-4

The County agrees that a brief discussion of Section 303(d) is appropriate for
inclusion in the regulatory setting of Section 4.9, Hydrology and Water Quality. As
such, the following text has been added to the draft EIR.
Clean Water Act
The Clean Water Act (CWA) was enacted by Congress in 1972 and amended
several times since inception. It is the primary federal law regulating water
quality in the United States, and forms the basis for several state and local
laws throughout the country. Its objective is to reduce or eliminate water
pollution in the nation’s rivers, streams, lakes, and coastal waters. The CWA
prescribed the basic federal laws for regulating discharges of pollutants as
well as set minimum water quality standards for all “waters of the United
States.” Several mechanisms are employed to control domestic, industrial,
and agricultural pollution under the CWA. At the federal level, the CWA is
administered by the U.S. Environmental Protection Agency (EPA). At the
state and regional level, the CWA is administered and enforced by the State
Water Resources Control Board (SWRCB) and the Regional Water Quality
Control Boards (RWQCBs). The state of California has developed a number
of water quality laws, rules, and regulations, in part to assist in the
implementation of the CWA and related federally mandated water quality
requirements. In many cases, the federal requirements set minimum
standards and policies and the laws, rules, and regulations adopted by the
state and regional boards exceed the federal requirements.
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The State Water Board assesses water quality data for California’s waters
every two years to determine if they contain pollutant levels that exceed
protective water quality and standards under Section 303(d) of the Federal
Clean Water Act. As of February 2013, the Clean Water Act 303(d) Listed for
Impaired Water Bodies includes a 14 mile segment of Kellogg Creek
(between Los Vaqueros Reservoir to Discovery Bay; partly in Delta
Waterways, western portion), which is located in the general vicinity of the
project site. This segment is listed for pollutants such as E.coli, dissolved
oxygen, salinity, and sediment toxicity.4
Project Consistency Analysis
The project would include a storm water drainage and treatment system to
convey runoff into the developed bays, coves, and Kellogg Creek, which are
tidally influenced. Linear bioretention facilities would serve as soil filtration
and would treat the water to reduce water quality impacts to receiving
waters (i.e., Kellogg Creek) (see Figure 4.9-1). Adherence to Mitigation
Measures HYD-1a-c would ensure that water bodies are not degraded
below the established water quality standards, including those listed on the
303(d) List for Impaired Water Bodies.
The system will be designed per criteria in the County’s C.3 Storm water
Technical Guidance Manual and the California Storm water Best
Management Practice Handbook to provide a level of treatment that meets
or exceeds existing standards, as described in Chapter 3.0, Project
Description, and elsewhere in this section.
During construction, erosion control and storm water pollution prevention
plans would prevent construction-related pollution from contaminating
downstream receiving waters consistent with the above mentioned
documents. As such, the project would be consistent with the Clean Water
Act.
R4-5

See Response to Comment R4-4. Because the regional water bodies would not be
degraded below the water quality standards, a Total Maximum Daily Load (TMDL)
and implementation plan, as part of the 303(d), would not be required.

4

California Environmental Protection Agency State Water Resources Control Board. Accessed February
8, 2013 from http://www.waterboards.ca.gov/water_issues/programs/tmdl/integrated2010.shtml
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Responses to Comment Letter R-5
R5-1

The County understands that the Contra Costa Local Agency Formation Commission
(LAFCO) will rely on the EIR for determining the environmental effects of the
approvals under their purview. Appendix A, Information Related to LAFCO
Approvals, has been added to this Response to Comments document in order to
assist LAFCO in their review of the project. The new appendix is a summary of the
environmental analyses specifically relevant to LAFCO’s required approvals of the
project. As specified in Government Code Section 56668, the analysis summarized
in the LAFCO appendix addresses relevant factors outside of the CEQA statutes and
guidelines that are required to be considered during LAFCO’s review of the project
proposal.

R5-2

As determined in Section 4.1, Agricultural Resources, of the draft EIR, the project
would result in the conversion of approximately 171 acres from an agricultural (AL)
designation to non-agricultural uses. However, the designation as agricultural land,
in this instance, only relates to the Contra Costa General Plan land use
classifications, and not the actual agricultural land use potential for the project site.
Subsurface soils at the project site include fine-grained alluvium deposits consisting
of Marcuse Clay, Pescadero Clay Loam, Sacramento Clay, and Brentwood Clay Loam,
all of which are typically used for irrigated and dryland pasture and the cultivation of
fruit, vegetables, and grains. These types of soils are included in the U.S. Natural
Resources Conservation Service (NRCS) Land Capability Class IV, and are not
considered significant agricultural resources. The project site does not contain
farmland designated “Prime,” “Unique,” or of “Statewide Importance.”
Furthermore, the project site does not contain “prime agricultural land” as defined
in Section 56064 of the California Government Code. Because the project site does
not represent an agricultural resource, as defined under CEQA or LAFCO, the
purchase of conservation easements for the conversion of the land use designation
is not considered a reasonable requirement for the project applicant.

R5-3

The commenter’s conclusions are correct; this project would make no contribution
towards meeting the County’s Regional Housing Needs Allocation goals because the
application was deemed complete prior to the adoption of the County’s inclusionary
housing ordinance in 2006 and is therefore not subject to those requirements

R5-4

See Response to Comment R3-1. Needs for additional staff and emergency
response times are not physical impacts of a project and so are not analyzed under
CEQA or in the draft EIR. The comment, however, has become part of the
administrative record.
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Refer to Appendix A, Information Related to LAFCO Approvals, for a discussion of
relevant factors outside of the CEQA statutes and guidelines that are required to be
considered during LAFCO’s review of the project proposal.
R5-5

Mitigation Measure UTIL-1 has been revised as follows:
Mitigation Measure UTIL-1: Prior to final map recordation, the applicant
shall provide documentation to the County CDD (i.e., Can & Will Serve letter
and verification from other governmental authorities, such as the California
Department of Public Health), demonstrating to the satisfaction of the
Zoning Administrator CDD that the TDBCSD has identified and secured
sufficient financing for the construction of any required improvements
outlined in the Water MP to ensure sufficient capacity exists to serve the
project.
Prior to the issuance of the first occupancy permit, the Applicant shall
provide documentation to the County Zoning Administrator CDD that said
improvements needed to serve the project are constructed and operational.
These changes address the concerns expressed by LAFCO regarding assurance that
adequate water will be available to the project site to assist LAFCO in its
determination to approve annexation.

R5-6

The first paragraph of Mitigation Measure UTIL-2 has been revised as follows:
Mitigation Measure UTIL-2: Prior to final map recordation, the applicant
shall provide documentation to the County CDD (i.e., Can & Will Serve
letter), demonstrating to the satisfaction of the Zoning Administrator CDD
that the TDBCSD has identified and secured sufficient funding for the
construction of any capacity or treatment improvements outlined in the
Wastewater MP and necessary so that serving the project does not exceed
the requirement of the RWQCB.
Prior to the issuance of the first occupancy permit, the Applicant shall
provide documentation to the County Zoning Administrator CDD that said
improvements needed to serve the project are constructed and operational,
and that any source control measures are being implemented consistent
with the requirements of the RWQCB.
These changes address the concerns expressed by LAFCO regarding assurance that
adequate water will be available to the project site to assist LAFCO in its
determination to approve annexation.

R5-7

This comment is noted and is now part of the Administrative Record.
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R5-8

On April 22, 2009, the Metropolitan Transportation Commission (MTC) adopted the
Transportation 2035 Plan for the San Francisco Bay Area (Transportation 2035 Plan),
which specifies how some of the $218 billion in anticipated federal, state and local
transportation funds will be spent on transportation projects and programs within
the San Francisco Bay Area. The goals within the Transportation 2035 Plan set the
direction for future transportation projects and programs, measure progress, and
evaluate the improvements needed to maintain the existing transportation
network, improve efficiency and strategically expand the system.
Section 4.16, Transportation and Circulation, of the draft EIR addresses the
potentially significant impacts of the project in terms of trip generation, traffic
distribution and assignment, and intersection and roadway levels of service. No
significant unavoidable impacts were identified for those state highway facilities
(State Route 4 and Byron Highway) that could be included in the approved
Transportation 2035 Plan projects. The development proposed by the project does
not include any significant roadway improvements or transit programs that would
conflict with the Transportation 2035 Plan.
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Responses to Comment Letter R-6
R6-1

The draft EIR has been revised to indicate the need for a drainage permit required
for creek improvements to Kellogg Creek and Old Kellogg Creek. The text has been
revised in Section 4.9, Hydrology and Water Quality, to reflect the project’s
consistency with Title 10 Ordinance of the Contra Costa County Code of Ordinances.
Contra Costa County Code, Title 10, Section 1010
The Title 10 Ordinance of the Contra Costa County Code of Ordinances
provides general provisions for the implementation of drainage, recreation
and riparian vegetation provisions of the general plan, protect watercourse
riparian vegetation, permit control of projects that may change the
hydraulic characteristics of watercourses and drainage facilities, control
erosion and sedimentation, prevent the prevent the placement or discharge
of polluting matter into watercourses, and require adequate watercourse
drainage facilities. The County has Title 10 Ordinance resources available on
its website: http://www.co.contra-costa.ca.us/index.aspx?NID=516.
Project Consistency Analysis
As identified below under Mitigation Measure HYD-1B, the project must
obtain a permit for drainage activities for creek improvements to the
Kellogg Creek and Old Kellogg Creek, as designated in the Contra Costa
County Ordinance Code Title 10.
Mitigation Measure HYD-1b: The applicant shall submit a Storm Water
Pollution Prevention Plan (SWPPP) for review and approval by the Building
Inspection Division of the Department of Conservation and Development.
The SWPPP shall be consistent with the terms of the State Construction
Storm Water General Permit, the manual of Standards for Erosion and
Sedimentation Control Measures by the Association of Bay Area
Governments, policies and recommendations of the County and the
RWQCB. The County has SWPPP resources available on its website:
http://www.co.contra-costa.ca.us/depart/pw/design/swppp/. Additionally,
the Title 10 Ordinance (1010) of the Contra Costa County Code of
Ordinances requires the project sponsor to obtain a permit for drainage
activities for creek improvements to Kellogg Creek and Old Kellogg Creek.

R6-2

The basin, headwall, and outlet pipe structure that is part of the Ravenswood
development near the South Cove area of Pantages Bay is located away from the
proposed development and would not be affected as a result of the project.
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Additionally, the structure is located within a perimeter fence that would
adequately prevent any potential damage. 5 The draft EIR has been revised to add
detail regarding the outlet pipe and headwall structure during development of the
South Cove area and the improvements to Old Kellogg Creek.
d) Would the project substantially alter the existing drainage pattern of
the site or area, including through the alteration of the course of a stream
or river, or substantially increase the rate or amount of surface runoff in a
manner which would result in flooding on- or off-site?
The majority of the project site is considered undeveloped and pervious.
Storm water generally drains towards the topographically lower seasonal
wetlands and the emergent marshes on the northern portion of the project
site and ultimately enters Kellogg Creek and Indian Slough. Implementation
of the project would add approximately 70 acres of impervious surface to
the project site; the remaining area would be open water and open space.
The project includes a storm water drainage and treatment system that
collects runoff from individual drainage areas into a series of linear
bioretention facilities. Lots, sidewalks, and roadways would drain toward
the linear bioretention facilities via overland flow. Treated runoff would be
collected into a series of perforated pipe underdrains that would discharge
the storm water into the developed bays, coves, and Kellogg Creek, in
compliance with Section 401/404 and C.3 standards.
The storm drain outlets within the project site would be protected with flap
gates to prevent water from back-flowing into the streets during very large
storm events. During large storm events, water would flow overland into
the bays, which are tidally influenced.
A water quality detention basin located in the Ravenswood development
near the South Cove area of Pantages Bay, contains storm drain
infrastructure. The outlet pipe and headwall, in this case, are located away
from the proposed improvement areas related to the project and
surrounded by a perimeter fence, which would adequately prevent damage
to the infrastructure.
As previously described, C.3 requires that certain areas within the County
implement a net zero increase in storm water runoff as a result of new
impervious surfaces. However, because all surface water runoff from the
project site would drain into a connection point within tidally influenced

5

Personal communication. Trevor Smith, Senior Professional, Kleinfelder.10/29/2012.
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waterways, the project area does not require a net zero increase in storm
water runoff. The project would demonstrate compliance with the
requirement to manage increases in runoff peak flows and durations as
included in Option 4a of the HMP. The increases in runoff peaks would not
substantially contribute to off-site flooding since the storm drain outfall
would connect directly to tidally influenced areas with direct connections to
the Delta.
As the proposed storm drainage would handle all stormwater runoff from
the developed portion of the site, on- and off-site flooding would not occur.
The increase in surface runoff from the project site is therefore considered
less than significant.
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Responses to Comment Letter L-1
L1-1

The draft and final EIR mitigation measures are updated and complete. Any changes
to the mitigation measures are accurately recorded in Chapter 4.0, Mitigation
Monitoring and Reporting Program of this Response to Comments document.

L1-2

The Kellogg Creek water line crossing referenced in this comment is included in the
TDBCSD 2012 Water Master Plan and is not dependent on the proposed project,
and is therefore not discussed in the project description of the draft EIR.
Information regarding the proposed water system on site is discussed in detail in
Section of 4.15, Public Utilities, of the draft EIR. For clarity, a cross-reference in
Chapter 3.0, Project Description, of the draft EIR, has been added that directs the
reader to Section 4.15 regarding additional detail related to the water utility
components of the project.
The project would require approval from the Contra Costa LAFCO for
annexation to the Town of Discovery Bay Community Services District
(TDBCSD) sphere of influence and corresponding service area for water and
wastewater service. As shown in Figure 3-8, a portion of the site is located
within the service district boundary; the project includes annexation of the
rest of the site into the TDBCSD service area. For more detailed information
regarding existing and future improvements to the TDBCSD water and
wastewater systems needed to serve Discovery Bay, including Pantages
Bays, refer to Section 4.15, Public Utilities of this document.
Detailed water demand estimates for residential and irrigation systems are not
available at this time. The project applicant is relying on the water demand
estimates in the Water Master Plan. More precise calculations can be provided
when final development plans, including a final landscape plan, are completed. The
irrigation systems for the project landscape will be identified at that time. The
project applicant anticipates providing those calculations and information to the
TDBCSD when those plans are completed, and will do so prior to the time water
utility improvements to serve the project are finalized by the District, and prior to
issuing Can & Will Serve Letter as part of satisfying Mitigation Measures UTIL-1 and
2 of the draft EIR.

L1-3

The “Plant Material Key” and the figures within the landscaping plan, Figure 3-7 of
the draft EIR, clearly identify street trees, accent trees, trees along water, and
groundcover. The key gives the botanical and common name, as well as the size of
the species to be planted within the project site. No revisions to the draft EIR as a
result of this comment are needed. The landscape plan is preliminary.
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The project applicant concurs in the Water Master Plan estimate of 1.2 MVG for
common area landscape based on the preliminary plans. More detailed calculations
of water use will be provided for TDBCSD’s consideration when final landscape and
irrigation plans are completed, prior to issuance of a Can & Will Serve letter as part
of satisfying Mitigation Measures UTIL-1 and 2.
L1-4

Pursuant to the comment, under Section 3.5, Project Construction, on page 3-29 of
the draft EIR, the following text has been added to identify the two new TDBCSD
mainlines that will cross beneath Kellogg Creek to connect Discovery Bay Property
to Pantages Bays.



Coordinate with the TDBCSD regarding the installation of two new
water mainlines identified in the TDBCSD’s Water Master Plan (2012)
that will cross beneath Kellogg Creek

L1-5

The County agrees with the comment and updated Table 4-1 on page 4-4 of the
draft EIR and Figure 4-1 of the draft EIR to reflect the Evans residential
development. The Byron 78 commercial development is no longer relevant, as the
application has been withdrawn. The changes are reflected below.

Table 4-1

Development Projects in the Vicinity of the Project Site

Project
No.

Name/Owner

Project Scale

Status

General Plan
Amendment

1,999 residential units
approved in the early 2000s,
approximately 65%
constructed and occupied.
700 lots remain to be
developed.

No

Application being
processed.

Yes

Discovery Bay/Unincorporated Contra Costa County

N/A

Discovery Bay
West/Hoffman Company

700 residential units

SD10-9282

The Villages at Discovery
Bay/Hoffman Company

80 Townhomes /
Commercial/Community
Center

LP07-2025

Orwood Resort and RV
Park/John Caprio

Addition to existing
restaurant and adding RV &
camping sites

Application being processed

No

SD09-9278

Newport Pointe/ Disco
Bay Partners, LLC

67 lots, residential units

Application being processed

Yes

NA

Evans Development

5 Acres

Proposed/N/A

N/A
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Project
No.

Name/Owner

Project Scale

Status

General Plan
Amendment

City of Brentwood1
8627

Garin Corners/Signature
Properties

168 residential units

Under Construction

No

9154

Mission Grove/Discovery
Builders

132 residential units

Application being processed

No

8548,9095
to 9098

Barrington/Standard
Pacific

494 residential units

Approved

No

8534
8825

The Parc at
Cedarwood/Signature
Properties

177 residential units

Under Construction

No

DR 06-14

Delta Fence/Frank
Martin

25,916 square feet –
industrial

Permit Issued

No

DR 08-11

Neighborhood
Church/Neal Doty

27,017 square feet – other

Approved

Yes

DR 07-08

The Plaza at Balfour
II/Pacific/Bowie Martin

20,000 square feet – office

Approved

No

DR 03-10

Garin Commercial/The
Festival Companies

44,300 square feet – retail
55,500 square feet – office

Permit Issued

No

DR 05-30

Brentwood Plaza
II/Nazanin Parvizi

7,430 square feet – retail
1,301 square feet –
industrial

Approved

No

TSM 9152

Sciortino Ranch/New
Urban Com. Ptns.

N/A

Approved

Yes

DR 07-16

Civic Center/City of
Brentwood

94,200 square feet – office

Permit Issued

Yes

DR 08-01

Kendall
Plaza/Brentwood 2010
LLC

4,400 square feet – retail
7,110 square feet- office
17,592 square feet –
industrial

Permit Issued

No

DR 03-09

Best Western Motel

28,260 square feet – hotel

Permit Issued

No

Notes:
1
Projects east of Brentwood Boulevard and south of Lone Tree Way.
Source: Contra Costa County and the City of Brentwood February 12, 2010 Project Status Report.
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L1-6

This comment is noted. The water supply assessment for the project is based on the
January 2012 Discovery Bay Water Master Plan, which did take under consideration
yield of groundwater for future supplies. The TDBCSD assesses groundwater levels
and quality to ensure that water supply is available without depleting the
groundwater table. The Water Master Plan provides recommendations that focus
on implementing groundwater monitoring and interpretation while continuing with
recently implemented biannual testing of each the supply wells. As stated by the
commenter, the need for a groundwater basin assessment was also recommended
to future assist the TDBCSD in assessing long-term groundwater basin impacts
caused by future growth in the system.

L1-7

The draft EIR has been revised on page 4.9-32 to clarify the accurate protocol for
groundwater wells.
Mitigation Measure HYD-2: Prior to the issuance of grading permits, the
project applicant shall coordinate with Contra Costa Environmental Health
Division (CCEHD) to identify and survey the existing and abandoned
groundwater wells on the project site.
The identified groundwater wells shall be properly decommissioned and/or
retrofitted under permit from CCEHD. CCEHD shall inspect the
decommissioned wells for approval.

2 - 76

PANTAGES BAYS

CirclePoint

BRENTWOOD PROJECTS

5

9

12

3
10

3

DISCOVERY BAY PROJECTS

1

Garin Corners (R)

2

Mission Grove (R)

1

Discovery Bay West (R)

3

Barrington (R)

2

Villages at Discovery Bay (R)

4

The Parc at Cedarwood (R)

3

5

Delta Fence (C)

Orwood Resort and RV Park (C)
(Approved in August 2001)

6

Neighborhood Church (R)

4

Newport Pointe (R)

7

The Plaza at Balfour II (C)

8

Garin Commercial (C)

9

Brentwood Plaza II (C)

10

Sciortino Ranch (C)

11

Civic Center (C)

12

Kendall Plaza (C)

13

Best Western Motel (C)

KEY

(R)
(C)

Project Area
General Plan Amendments
Residential
Commercial

1

NOT TO SCALE

4

11
4

6

2

8
1

7

2

13

Cumulative Projects
Source: Contra Costa County City of Brentwood, 2010.

2 - 77

Figure

4-1

Pantages Bays Project
Final EIR

2.0 Response to Comments

Back of old Figure 4-1

2 - 78

PANTAGES BAYS

CirclePoint

BRENTWOOD PROJECTS

5

9

12

3
10

3

DISCOVERY BAY PROJECTS

1

Garin Corners (R)

2

Mission Grove (R)

1

Discovery Bay West (R)

3

Barrington (R)

2

Villages at Discovery Bay (R)

4

The Parc at Cedarwood (R)

3

5

Delta Fence (C)

Orwood Resort and RV Park (C)
(Approved in August 2001)

6

Neighborhood Church (R)

4

Newport Pointe (R)

7

The Plaza at Balfour II (C)

5

Evans Development (R)

8

Garin Commercial (C)

9

Brentwood Plaza II (C)

10

Sciortino Ranch (C)

11

Civic Center (C)

12

Kendall Plaza (C)

13

Best Western Motel (C)

KEY

(R)
(C)

Project Area
General Plan Amendments
Residential
Commercial

1

NOT TO SCALE

5

4

11
4

6

2

8
1

7

2

13

Cumulative Projects
Source: Contra Costa County City of Brentwood, 2010.

2 - 79

Figure

4-1

Pantages Bays Project
Final EIR

2.0 Response to Comments

Back of Revised Figure 4-1

2 - 80

Pantages Bays Project
Final EIR

2.0 Response to Comments

L1-8

In response to this comment, the following text on page 4.15-4 of the draft EIR has
been revised:
Source Capacity Recommendations
The following water source capacity improvements are included in the
Water MP.6 Source capacity is also addressed as a CIP item in the Water
MP.7 Ground basin assessment programs are also discussed in this section
below.8
1. Implement well pump equipment upgrades to the largest well off line
Well 1B to increase production to address the current deficiency of 100
gpm in source capacity.9

L1-9

The text has been revised to correct the spelling error on page 4.15-6 of the draft
EIR.
Footnote 17: Keohne Koehne, Virgil, Water and Wastewater Manager, Town
of Discovery Bay Community Services District. Personal communication,
May 11, 2012.

L1-10

The text has been revised to add Assembly Bill (AB) 2572 to the Regulatory Setting
in Section 4.15, Public Utilities, of the draft EIR, to support for water conservation
efforts.
Assembly Bill 2572
Assembly Bill 2572 (AB 2572), adopted in 2004, requires the installation of
water meters as a condition of water service for those provided pursuant to
a connection installed on or after January 1, 1992. AB 2572 also mandates
that customers are charged by volume, as opposed to flat rate.
Indoor Water Conservation Measures
1. Hot Water Pipe Insulation – Insulation of hot-water pipes, and
separation of hot and cold water piping will avoid heat exchange

6

This information is presented on pages 4-1 through 4-4, in Section 4.1, and in Table 6-1 of the Water
MP.
7

This information is presented on page 6-3, in Section 6.4.1, of the Water MP.

8

This information is presented as a CIP item on page 6-7, in Section 6.4.5, of the Water MP. Ground
basin assessment programs are further discussed in Chapter 5 and in Table 6-1 of the Water MP.
9

This information is presented on page 4-2, in Section 4.1.2 under the “Well Capacity Upgrade”
discussion, of the Water MP.

2 - 81

Pantages Bays Project
Final EIR

2.0 Response to Comments

2. Low Flow Fixtures (i.e., toilets) – Low flow fixtures will be installed in the
residential units
3. Water-Efficient Dishwashers – Dishwashers with water saving features,
such as water level sensors instead of timed fillers, will be installed in
each residential unit
4. Pressure Reducing Valves or Regulators – Residential units will, at a
minimum, include a regulator that will maintain pressure thus reducing
the volume of any leakage that may occur and preventing excessive flow
of water from all appliances and fixtures. Further, installation of water
meters is required in buildings connected for water service after January
1, 1992 pursuant to AB 2572. New fixtures and metering will utilize
minimum conservation standards set forth in the California Plumbing
Code. The California Plumbing Code can be accessed on the California
Building Standards Commission webpage
http://www.bsc.ca.gov/pubs/codeson.aspx .
L1-11

The commenter notes that its estimate of 1.2 MGY for common area landscape
water use is based on its experience with other projects. It further notes that the
applicant should provide “site specific calculations for irrigation water demand in
terms of annual, maximum day and peak flow based on the type of landscaping and
the ETO values.” The landscape plan prepared to date is preliminary. The
requested calculations cannot be completed at this time based on the preliminary
nature of the landscape plan. They will be calculated in the course of completing a
final landscape plan and will be made available to the TDBCSD for its project service
review prior to issuance of its Can & Will Serve Letter as part of satisfying Mitigation
Measures UTIL-1 and 2.
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L1-12

The following updates have been made to Table 4.15-1 on page 4.15-20 of the draft
EIR to correct an error in the Peaking Factors Regulatory Requirements.

Table 4.15-1

Summary of TDBCSD Demand and Capacity
Total Annual
Requirement
Million Gallons
Per Year
(mgy)

Daily Requirements

Peaking Factors
(Regulatory Requirement)

Million Gallons
Per Day
(mgd)

Gallons per
minute (gpm)

Million Gallons
Per Day Year
(mgdy)

Peak hour
Demand Gallons
per minute
(gpm)

Current Demand

1,335

a

3.7

2,540

13.2 5,700

9,150

Projected
Growth at
Planning Horizon
(2020)

1,630

b

4.5

3,100

16.1 7,000

11,200

0.8

560

29.3 1,300

2,050

Increase

295

* The TDBCSD’s system has a current demand of 5,700 gpm and a current capacity of 7,300 gpm. State regulations
require that legal capacity be determined based on a scenario in which the highest-capacity source well is off-line.
Under this scenario the TDBCSD’s system has a legal capacity of 5,500 gpm, resulting in a legally defined shortfall of
capacity of 200 gpm relative to current demand.
a
Total Annual Requirements for current demand is from the Town of Discovery Bay Community Services District
Master Water Plan. This number incorporates existing service connections and water use from residential (single and
multi-family) at 1,986 gpm, commercial/institutional at 44 gpm, irrigation at 509 gpm, and other at 1 gpm.
b
Total Annual Requirements for projected growth at planning horizon 2020 is from the Discovery Bay Community
Services District Master Water Plan. This number incorporates build-out service connections and water use from
residential (single and multi-family) at 2,488 gpm, commercial/institutional at 90 gpm, irrigation at 524 gpm, and
other at 1 gpm.

L1-13

See Response to Comment L1-6. The following text has been added to page 4.15-21 of
the draft EIR:
The TDBCSD has identified specific facility improvements and upgrades
which would address the additional increase in pumping associated with the
project. Construction of a new well near Newport Drive would be required
to provide the project with water supply; this new well is identified as a
priority CIP slated for construction in 2012/2014. Upgrades to Well 1B
pump equipment were are scheduled for this year (i.e., 2012) and would
also facilitate source capacity. Additional water storage capacity with a new
tank at the Newport WTP, as well as a new filter, new backwash tank, new
recycle pumps and modified controls (CIP items 2a, 2b, and 2c), would also
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be required to serve new development. With the timely construction of
these supply improvements along with construction of the new storage
tank, there would be sufficient supply to serve projected growth, including
the project.
Sustainability is also an important component in consideration of future
growth and the ability for TDBCSD to supply water. Evidence presented in
the Water MP suggests that that current groundwater use is sustainable;
however, TDBCSD has determined that a groundwater basin assessment
(CIP Item 5) must be conducted to establish this basis. These
recommendations are provided in the Water MP and would assist the
TDBCSD in assessing long-term groundwater basin impacts caused by future
growth in the system.
Implementation of a combination of the facility improvements and
upgrades and a groundwater basin assessment to assess long-term
groundwater basin impacts caused by future growth in the system,
discussed above would ensure that an adequate distribution of water could
serve the planned build-out of the project within the margin required by
State Public Health standards. However, due to the uncertainty in the
timing of these facility improvements and upgrades, the planned
improvements may not be constructed at the time the project seeks a new
service connection with the TDBCSD. To account for this uncertainty, this
EIR conservatively assumes that impacts from inadequate source capacity
are significant (see Mitigation Measure UTIL-1).
L1-14

See Response to Comment L1-13.

L1-15

As stated on pages 4.15-26 through 4.15-27, the cumulative water supply
assessment was based on the information provided in the Water MP. Both the
Water MP and Wastewater MP forecast supply and demand projections to year
2020; there are no other future forecasts included beyond 2020. These projections
take into account the potential demand created by the project as well as the
reasonably foreseeable and relevant projects within the TDBCSD service boundary.
Using forecasted projections from the Water MP is adequate to provide a
meaningful analysis of cumulative water supply impacts because the cumulate
setting for water supply is focused mainly on those geographical areas that are
served by the TDBCSD. Not all projects listed in Table 4-1 are within the TDBCSD
service boundary area.
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L1-16

The text has been revised to update the spelling error on page 4.15-27 of the draft
EIR.
Impact CUM UTIL-1: The project, in combination with other reasonably
foreseeable projects, would have a considerable contribution to long-term
water supplies within the project area.
Similar to the project-level analysis, this cumulative analysis is based on the
Water MP prepared by the TDBCSD. Implementation of the project would
require approximately 108 gmp gpm of additional water demand from
TDBCSD. As demonstrated above, although there would be an adequate
water supply identifies to meet current and future water supply demands
with the project, TDBCSD lacks the appropriate facilities to ensure capacity
to draw and distribute the groundwater supplies. Given this, planned
growth identified for the 2020 horizon year, in the Water MP, would result
in significant cumulative impact under long-term conditions. Given that the
project is included in these forecasts and would require additional demand,
the project’s contribution to this cumulative impact would be considerable.

L1-17

The following text has been revised on page 4.15-27 of the draft EIR:
Impact CUM UTIL-1: The project, in combination with other reasonably
foreseeable projects, would have a considerable contribution to long-term
water supplies within the project area.
Similar to the project-level analysis, this cumulative analysis is based on the
Water MP prepared by the TDBCSD. Implementation of the project would
require approximately 108 gmp of increase additional water demand from
TDBCSD.

L1-18

The text has been revised to update a spelling error on page 4.15-8 of the draft EIR.
Discovery Bay wastewater collection and treatment services are also
provided by the TDBCSD. The Discovery Bay WTP WWTP is undergoing a
phased expansion to provide adequate service and capacity to both existing
and proposed developments within its jurisdiction. Over the past decade,
the treatment plant has undergone several upgrades and has a current
permitted capacity to treat 2.1 mgd10 of wastewater. The average daily flow

10

Recent testing by the TDBCSD confirms that the plant’s actual operating capacity is 2.0 mgd.
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to the treatment plant is 1.8 mgd.11 Wastewater originating from homes in
the existing Discovery Bay, Discovery Bay West, and Ravenswood Estates
developments currently enters 8-inch mains along residential streets and
flows to a series of lift stations that gradually pump water to the Discovery
Bay wastewater treatment facility. The project would be served by a 10inch sewer main at Wilde Drive, on the southern portion of the project site,
and an 8-inch main at Point of Timber Road.
L1-19

The text has been revised to reword the fourth paragraph on page 4.15-16 of the
draft EIR.
The RWQCB approved a maximum operating capacity of 2.1 mgd for
average annual flow (AAF) dry weather flows (adfw), per its permit to the
TODBCSD dated December 4, 2008. The Wastewater Master Plan, however,
has shown the reliable capacity of the wastewater treatment plant is
currently 2.0 mgd AAF without further improvements. The TODBCSD
wastewater treatment facility is currently operating at 1.80 mgd (AAF), with
an average dry weather flow (ADWF) of 1.75 mgd and a maximum month
flow of (ADMMF) of 1.98 mgd.1.75 mgd in adwf, with an average annual
flow (aaf) of 1.80 mgd and an average day maximum monthly flow (admmf)
of 1.98 mgd.12 As described in Subsection 4.15.3 below, project wastewater
flows of 0.1 mgd would increase the amount of wastewater treated by the
facility to 1.85 1.90 mgd, leaving the facility within an apparent remaining
reliable capacity of 0.25 0.1 mgd AAF. However, all the remaining capacity
above 1.80 mgd AAF , however, is already committed to other planned and
approved development (i.e., Hofmann project), and therefore the treatment
plant would need to be expanded and the District’s NPDES permit would
need to be amended to provide capacity for the proposed project.13

L1-20

The text has been revised to reword the second paragraph on page 4.15-23 of the
draft EIR.
The TODBCSD Wastewater provides a wastewater generation rate of 335
gpd per residence; therefore, the project would generate approximately
98,000 gallons of wastewater per day. The TODBCSD Wastewater
Treatment Facility has an operating permitted capacity of adwf of 2.1 mgd
(AAF), and is currently operating at adwf of 1.75 1.80 mgd (AAF). The
11

Draft Final Wastewater Treatment Plant Master Plan, October 2011.

12

This information is presented on page 5-8, in Table 5-2, of the Wastewater MP.

13

Harris, Gregory, Engineer, Town of Discovery Bay Community Services District. Personal
communication, May 10, 2012.
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Wastewater Master Plan indicates the facility has a reliable capacity of 2.0
mgd (AAF).The TODBCSD’s Wastewater Treatment Facility has a remaining
reliable capacity of adwf of 0.35 0.20 mgd (AAF).
Project wastewater flows of 0.1 mgd (AAF) would increase the amount of
wastewater treated by the facility to an adfw of 1.85 1.90 mgd (AAF),
leaving the facility would with a remaining capacity of 0.25 0.1 mgd (AAF).
However, all The remaining capacity above 1.80 mgd (AAF), however, is
already committed to other planned and approved developments (i.e.,
Hofmann project), and therefore the treatment facility would need to be
expanded and the District’s NPDES permit would need to be amended to
provide capacity for the proposed project.
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Responses to Comment Letter I-1
I1-1

The comment is noted and is part of the administrative record that will be
considered by the County when making a decision about the project. However, this
response is limited because the comment does not relate to the adequacy or
accuracy of the draft EIR.
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Responses to Comment Letter I-2
I2-1

The comment is noted and is now part of the administrative record that will be
considered by the County when making a decision about the project. Direct and
indirect impacts as a result of the population generated by the project are
adequately addressed throughout the draft EIR. No significant unavoidable impacts
were found with regards to population and housing, noise, biological resources,
hydrology, or public utilities. Mitigation will be required to reduce potentially
significant construction noise impacts to animal species to levels regarded as less
than significant (see Impacts BIO-7 and BIO-9 and Mitigation Measure BIO-7 and
BIO-9 under Subsection 4.3.4 of the draft EIR). I2-2 The comment is noted and is
now part of the administrative record that will be considered by the County when
making a decision about the project.
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Responses to Comment Letter I-3
I3-1

The water and wastewater analysis presented in the draft EIR is based on the best
information available at the time of EIR preparation. Water demand and
wastewater disposal services are based on the January 2012 Discovery Bay Water
Master Plan, prepared by Luhdorff & Scalmanini Consulting Engineers, which was
formally accepted by the TDBCSD Board of Directors at a public meeting on
February 8, 2012. The Water Master Plan covers a ten-year planning horizon and
encompasses the incremental growth of planned developments. The TDBCSD
defined the area of development and provided the estimated number of homes and
schedule for completion based on discussions with local developers. The planned
developments include a total of 1,355 residential service connections, 30
commercial connections and approximately 7 million gallons per year in additional
irrigation connections. A list of forecasted planned development is included in the
Water Master Plan. The County is confident that the TDBCSD has considered and
taken under consideration the scope and extent of existing commitments on water
and wastewater services in the Water Master Plan, and that the mitigation
measures provided in the draft EIR are structured to ensure adequate water supply
to the project site, without jeopardizing existing and planned growth, including
financial commitments.

I3-2

See Response to Comment 13-1.
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Responses to Comment Letter I-4
I4-1

A Notice of Completion and Availability was sent to the State Clearing House and
public on June 12, 2012 for a 45-day comment period. The draft EIR was posted on
the County’s web site and a CD of the draft EIR with appendixes was sent to the
commenter the same day. The comment period ended July 26, 2012. On June 14,
2012 the County received a request from the commenter requesting that all
materials referenced in the draft EIR be mailed to their attention. The County sent
the requested documents but had inadvertently left out the scoping documents and
Phase I Environmental peer review documents that were otherwise at the County
offices, and available to the public for review.
On June 14, 2012 the commenter requested an extension to the comment period to
further review the documents. On July 23, 2012 the County issued an extension of
15 days to the public comment with a new ending date of August 10, 2012. The
commenter requested the extension to allow them additional time to review
additional biological studies that were references that were located in the project’s
Biologic Assessment. Some of these references were not initially available but were
eventually obtained and sent to the commenter for review.

I4-2

See Master Response 1.

I4-3

See Master Response 1.

I4-4

See Master Response 1 regarding water and wastewater infrastructure expansion.
Special-Status Plant Species
As described in Section 4.3, Biological Resources, of the draft EIR, background
research for the project was initiated by Monk & Associates in 2006 and updated in
2009 and 2010, and included a review of the California Department of Fish and
Game (CDFG) Natural Diversity Database, RareFind 3.1 application, and California
Native Plant Society’s (CNPS) 2010 electronic version of their Inventory of Rare and
Endangered Plants of California. These two databases identify historic and recent
records of special-status plant species (that is, threatened, endangered, rare) known
to occur in the region of the project site. In addition to the database review, Monk
& Associates biologists conducted surveys of the project site in 2003, 2005, and
2006 to record biological resources and to assess the likelihood of agency regulated
areas on the project site. Tables of special-status plant species known to occur in
the vicinity of the project site were compiled and are included in Appendix B of the
draft EIR, and include detailed information on the potential presence of the San
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Joaquin spearscale (Atriplex joaquiniana). The closest record for this species is
located approximately 4.2 miles from the project site, and was not observed during
any of the field surveys.
Also see Response to Comment I4-19.
Emissions Estimates
Estimates of construction phase emissions and operational emissions generated by
project traffic and area sources were made using a program called URBEMIS-2007
(Version 9.2.4). URBEMIS-2007 contains default values for much of the information
needed to calculate emissions. However, project-specific, user-supplied information
can also be used when it is available.
The model outputs included in Appendix A of the draft EIR assume that the project
would indirectly contribute to long-term increases in emissions as a result of
residential operations associated with heating and energy use (i.e., the operation of
the utility infrastructure that would support the project). The largest of this type of
source is the electricity used by the project, a portion of which is generated by
fossil-fueled power plants that generate emissions. The following methodology is
included in Section 4.7, Global Climate Change, of the draft EIR outlines the
resources used to estimate indirect emissions for the project, and the user-supplied
information that was incorporated into the URBEMIS-2007 model:



Emissions related to electricity use were estimated using average annual
electrical consumption per residence recommended by the Bay Area Air Quality
Management District. Emission rates for CO2, CH4 and N2O per megawatt hour
were taken from the California Air Resources Board's Local Governments
Operations Protocol, Version 1.0. Electrical usage was multiplied by emission
rates per megawatt hour to obtain annual emissions for CO2, CH4 and N2O.



Emissions from water conveyance were estimated by multiplying annual water
usage by an estimated “embedded” electrical consumption for northern
California of 1,450 kwh/million gallons recommended by the Bay Area Air
Quality Management District. Water consumption was estimated as 0.165
million gallons per year per residence. Electrical usage was multiplied by
emission rates per megawatt hour to obtain annual emissions for CO2, CH4 and
N2O, as described above.



GHG emissions from wastewater treatment were estimated by multiplying
estimated wastewater generation by an estimated “embedded” electrical
consumption for northern California of 2,500 kwh/million gallons recommended
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by the Bay Area Air Quality Management District. Wastewater generation was
assumed to be 220 gallons per day per residence. Electrical usage was
multiplied by emission rates per megawatt hour to obtain annual emissions for
CO2, CH4 and N2O, as described above.
Given these assumptions, the draft EIR adequately evaluates potential impacts
caused by emissions generated by the operation of the utility infrastructure that
would support the project.
I4-5

See Master Response 1.

I4-6

The comment fails to cite CEQA Guidelines Section 15125(a) by only limiting the
description of the physical environment in the vicinity of the project, as they exist at
the time environmental review commences. Per CEQA, this approach only occurs if
no notice of preparation is published. Properly cited, Section 15125(a) reads, “An
EIR must include a description of the physical environmental conditions in the
vicinity of the project, as they exist at the time the notice of preparation is
published, or if no notice of preparation is published, at the time environmental
analysis is commenced, from both a local and regional perspective.” (emphasis
added) On May 24, 2007, the County of Contra Costa filed a Notice of Preparation
(NOP) with the Governor’s Office of Planning and Research. May 24, 2007 became
the baseline conditions for the draft EIR.

I4-7

The comment suggests the draft EIR fails to describe environmental conditions for
biological resources and hazards on the project site and in the vicinity. As noted in
Section 4.3, Biological Resources, on page 4.3-1 of the draft EIR, under Subsection
4.3.1, Methodology, background research for the project and project vicinity was
initiated by Monk & Associates in 2006 and updated in 2009 and 2010. The initial
work preceded the NOP date of May 2007 but was updated after the NOP date
making the information more reliable. Similarly for Section 4.8, Hazards and
Hazardous Materials, on page 4.8-1 of the draft EIR, the environmental setting
information in this section was based on a Phase I Environmental Site Assessment
(ESA), dated January 2005 and was subsequently updated in April 2007 and used in
the NOP that was circulated to public agencies in May of 2007.

I4-8

Comprehensive field surveys for wildlife were conducted at various times of the
year, over several years, beginning in 2003. Field surveys and site condition updates
for giant garter snake were last completed during the spring of 2010. While many of
these surveys targeted special-status species all wildlife observed was recorded.
Even though these surveys were conducted several years ago the information and
conclusions regarding the habitat suitability for various special-status species
reached are still valid. The majority of species on the wildlife list would likely be
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found if new surveys were conducted today and the observer visited the site during
all seasons. Site and habitat conditions on the project site are essentially the same
as they were in 2003. The upland is disked annually and the wetlands remain
undisturbed. While occasional avian visitors may be present on the site during
migration and not all species are likely to be present on any given day, it is
reasonable to expect that the year round residents would be the same as reported
in 2003 and 2004. Raptors such as the Swainson’s hawk, white-tailed kite, and
burrowing owl may nest on-site in one year and not in another. For this reason, it
would be prudent, and as required by Mitigation Measure BIO-8, to conduct
thorough pre-construction surveys for target species in the months prior to
groundbreaking than it would to have a biologist update the surveys now, especially
since another year or more may pass before construction begins.
I4-9

See Response to Comment I4-8.

I4-10

See Response to Comment I4-8.

I4-11

See Responses to Comment I4-6 and I4-8.

I4-12

The comment suggests the Phase I ESA prepared in 2005 and peer reviewed in 2007
fails to document current conditions on the ground. As described above, the NOP
established the baseline conditions as those occurring in 2007. As described in
CEQA Guidelines Section 15151, entitled Standards for Adequacy of an EIR, “An
evaluation of the environmental effects of a proposed project need not be
exhaustive, but the sufficiency of an EIR is to be reviewed in the light of what is
reasonably feasible.” Use of the property has not be significantly altered since 2007
and mitigation measures identified in Section 4.8, Hazards and Hazardous Materials,
establishes performance based criteria for subsequent evaluation and possible
remediation, if determined to be necessary, of recognized environmental conditions
prior to construction activities. It is the County’s opinion that this is a reasonably
feasible approach to analyzing hazards and protecting the general public, including
future workers, from any hazards. In addition, Mitigation Measure HAZ-1b requires
the project site be inspected by an environmental professional for previously
unidentified contaminants prior to demolition or grading, and, if found, remediated
in consultation with CCEHD.

I4-13

See Responses to Comments I4-6, I4-7 and I4-12.

I4-14

Refer to Response I4-6 regarding the NOP date and the establishment of the
environmental baseline. This comment introduces general statements regarding
the draft EIR’s failure to disclose potentially significant project impacts and
incorporate feasible mitigation measures. No specific examples are given; thus no
specific response is warranted.
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I4-15

The comment is an introductory statement to specific comments later in the letter.
See Responses I4-16 and I4-17, below for detailed responses.

I4-16

The BAAQMD CEQA Guidelines, adopted June 2, 2010, were used to evaluate the
environmental air quality impacts of the project as follows (see Table 4.2-5 of the
draft EIR). The PM10 operational threshold is 82 pounds per day or 15 tons per year,
considering only exhaust emissions. The PM2.5 operational threshold is 54 pounds
per day or 10 tons per year (exhaust emissions). The construction thresholds of
significance are equivalent to the operational thresholds, are based on averaged
daily emissions, and are specific only to exhaust emissions. Fugitive dust, as
identified by the commenter, does not have a threshold of significance, and is not
intended to be combined with the calculated exhaust emissions when determining a
significant impact. As such, the draft EIR’s conclusion is correct that average daily
PM emissions would not exceed the BAAQMD thresholds.
The 2010 BAAQMD CEQA Guidelines do not set emissions thresholds for PM as
fugitive dust. Instead, BAAQMD recommends the implementation of the measures
listed under Mitigation Measure AQ-2a to help reduce air quality impacts associated
with grading and new construction. No additional measures are required beyond
what is identified in Section 4.2, Air Quality, of the draft EIR.
Since the publication of the draft EIR, the BAAQMD CEQA Guidelines were
effectively set aside on January 9, 2012 by the Alameda County Superior Court. The
Court concluded that the BAAQMD CEQA Guidelines were themselves a project
subject to environmental review under CEQA. The Court made no specific findings
regarding the content of the BAAQMD CEQA Guidelines; the Court thus found no
fault with any of the scientific underpinnings of the BAAQMD CEQA Guidelines. In
view of the Court’s order, BAAQMD is no longer recommending that the thresholds
be used as a generally applicable measure of a project’s significant air quality
impacts.
However, the Court order does not relieve lead agencies of the duty of determining
reliable and legally defensible approaches for air quality impacts and analysis of
GHG emissions. In the absence of any alternative approaches that may be better
tailored to evaluate this project, the analyses in this EIR will continue to look to the
2010 BAAQMD CEQA Guidelines for the established methodology and thresholds of
significance.

I4-17

As discussed in Section 4.2, Air Quality, of the draft EIR, construction-related
activities could result in the generation of Toxic Air Contaminants (TACs), specifically
diesel PM, from on-road haul trucks and off-road equipment exhaust emissions.
Due to the variable nature of construction activity, the generation of TAC emissions
would be temporary. Current models and methodologies for conducting health risk
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assessments for TACs are associated with longer-term exposure periods of 9, 40,
and 70 years, which do not correlate well with the temporary and highly variable
nature of the construction activities that would occur from the project. This results
in difficulties with producing accurate quantitative estimates of health risk.
The BAAQMD has not developed quantitative thresholds or guidelines for
identifying impacts related to temporary construction activities where emissions are
mobile and transient in nature. However, BAAQMD has recommended the
measures listed under Mitigation Measures AQ-2a and AQ-2b of the draft EIR to
help reduce the impacts of diesel exhaust emissions (including TACs) associated with
grading and new construction.
In addition to the conclusion that none of the construction-related exhaust
emissions (specifically PM concentrations) would exceed the 2010 BAAQMD CEQA
thresholds of significance, concentrations of mobile-source diesel PM emissions are
typically reduced by 70 percent at a distance of approximately 500 feet. Because of
the excellent ventilation characteristics of the project site during daylight hours
when construction activity occurs, and the short amount of time construction
equipment would be within an influential distance that would result in the exposure
of sensitive receptors to substantial TAC concentrations, the draft EIR is correct to
conclude that implementation of Mitigation Measures AQ-2a and AQ-2b would
reduce health risks from construction emissions of TAC diesel PM to a less-thansignificant level. The qualitative analysis included in the draft EIR adequately
captures the potential impacts associated with construction-related emissions. No
additional quantitative analysis is required under CEQA.
I4-18

The comment is an introductory statement to specific comments later in the letter.
See Responses I4-19 through I4-26, below for detailed responses.

I4-19

As noted on page 4.3-13 of the draft EIR, Delta button celery plants were identified
on the project site in a 1998 survey by Zander Associates. Since 1998, the project
site has been used for cattle grazing and has been annually disked. These activities
may account for the fact that the plant was not identified by Monk & Associates or
Miriam Green Associates during the following general surveys:



Miriam Green Associates – 2003 (April 17, June 28, and
September 22)



Monk & Associates – 2005 (September 15 and October 26)



Monk & Associates – 2006 (September 20)
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Based on the results of multiple surveys, the County’s determination that the Delta
button celery is not currently present on the project site, but that the site is
presumed to include suitable habitat for the species is due to the 1988 survey, is a
reasonable one. As a result of this conclusion, the following modifications to
Section 4.3, Biological Resources have been incorporated into the draft EIR as
insurance against any potential construction impacts to this special-status plant
should it re-emerge between survey dates and actual construction. The same
rationale regarding other special-status plants can be assumed, therefore, a more
generalized mitigation measure has been added to address other special-status
plants that could possibly occur in the project area.
Discussion of Less-than-Significant Impacts
Analysis of the project plans and site characteristics in the context of the
significance criteria stated above shows that there would be a less-thansignificant impact for one of the five criteria. The following discussion
presents the evidence in support of this conclusion.
c) Would the project have a substantial adverse effect, either directly or
through habitat modifications, on any species identified as a candidate,
sensitive, or special status species in local or regional plans, policies, or
regulations, or by the California Department of Fish and Game or U.S. Fish
and Wildlife Service?
Although a specimen of Delta button celery that was identified onsite was
vouchered at the University of California and Jepson Herbarium, CEQA
requires an analysis of the existing site conditions only and not historic
conditions or findings. Thus, as Delta button celery no longer occurs on the
project site, impacts to this species from the currently proposed
development are not expected to result in significant adverse impacts to
this species. As such, pursuant to CEQA, no mitigation requirements for
Delta button celery are warranted.
Discussion of Significant Impacts
Analysis of the project plans and site characteristics in the context of the
significance criteria stated above shows that there would be a significant
impact for four five of the five six criteria. The following discussion presents
the evidence in support of this conclusion.
c) Would the project have a substantial adverse effect, either directly or
through habitat modifications, on any species identified as a
candidate, sensitive, or special status species in local or regional plans,
policies, or regulations, or by the California Department of Fish and
Game or U.S. Fish and Wildlife Service?
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Impact BIO-A: Although multiple surveys confirmed the non-presence of
special-status species on the site, due to the presence of suitable habitat,
development of the project could have potentially significant impacts on
the Delta button celery, a state listed species, and/or other special-status
plants if they were to re-establish themselves between the last survey
periods and the time of site development. (Significant)
Although a specimen of Delta button celery was identified onsite and
vouchered at the University and Jepson Herbarium in Berkeley, subsequent
surveys could not locate the plant. CEQA requires an analysis of the existing
site conditions at the time of issuance of the Notice of Preparation or
beyond and not historic conditions or findings. Thus, as Delta button celery
no longer occurs on the project site based on surveys conducted in 2003,
2005 and 2006, impacts to this species are not likely to occur. However,
because the site is thought to contain suitable habitat to support this
species of plant because of the 1988 finding, if the plant was to re-emerge
after these recent survey periods, the impact would be considered
significant. Implementation of Mitigation Measure BIO-A(a) as described
below would reduce this impact to a less-than-significant level. The same
rationale regarding other special-status plants can be assumed, therefore, a
more generalized mitigation measure (Mitigation Measure BIO-A(b)) has
been included to address other special-status plants that could possibly
occur in the project area.
Mitigation Measure BIO-A: Special-Status Plants.
a. A pre-construction survey for the Delta button celery (Eryngium
racemosum) shall be conducted by a qualified biologist during the
plant’s blooming period (June to October), prior to site development.
The survey shall be conducted in the area of the project site south of
Point of Timber Road. If Delta button celery is not found, no further
mitigation is needed. If Delta button celery is found, a qualified
biologist shall implement feasible alternative measures such as plant
relocation, seed collection, propagation or other suitable measures,
including monitoring and reporting, that would reasonably reduce the
potential impacts on Delta button celery. The qualified biologist shall
coordinate implementation of these measures with the California
Department of Fish and Game and efforts shall be consistent with
related protocols.
b. Pre-construction special-status plant surveys shall be conducted by a
qualified biologist prior to site development. Pre-construction surveys
shall occur during the season that provides an adequate opportunity to
identify occurrences of any special-status plants. If no special-status
plants are found, no further mitigation is needed. If a special-status
plant or plants are found, a qualified biologist shall implement feasible

2 - 217

Pantages Bays Project
Final EIR

2.0 Response to Comments

alternative measures such as plant relocation, seed collection,
propagation or other suitable measures, including monitoring and
reporting, that would reasonably reduce the potential impacts to the
identified special-status plant. The qualified biologist shall coordinate
implementation of these measures with the California Department of
Fish and Game and efforts shall be consistent with related protocols.
The addition of the proposed Mitigation Measure BIO-A in this final EIR uses an
alpha indicator to differentiate between the biology impacts and mitigation
measures in the draft EIR. Please refer to Chapter 3.0, Revisions to the draft EIR, of
this Response to Comments document to view the final order of impacts and
mitigations associated with the project.
I4-20

As noted on page 4.3-6 of the draft EIR, a specific effort was made to identify the
presences of the California black rail by Miriam Green Associates. Due to the
findings associated with this effort, that no California black rail were present, no
impacts to this species is anticipated. However, a portion of the text on page 4.3-6
of the draft EIR inaccurately notes that the habitat (the emergent marsh) is
“unsuitable” for the California black rail due to the fact it was not found. The
emergent mash should be considered suitable habitat and the text has been
modified to delete the reference to unsuitable habitat. California black rail can be
found in both brackish and saltwater marshes, as well as freshwater marshes with
tules, cattails and/or salt grass. The emergent marsh found onsite mimics some of
these conditions. Due to the presence of this suitable habitat (that will be
preserved as part of the project), Impact BIO-11 and Mitigation Measure BIO-11
within Section 4.3, Biological Resources, has been modified to include the California
black rail. It is considered conceivable that the California black rail could utilize
suitable habitat on the site and thus should be added to the mitigation measure in
order to reduce potential significant impacts to the species to less than significant
levels should it be found nesting onsite prior to site development.
Modification of page 4.3-6, first paragraph:
California Black Rail Surveys
In 2003, Miriam Green Associates played taped calls of California black rails
(Laterallus jamaicensis coturniculus) at the emergent marsh during the early
mornings of June 9 and June 19, 2003 to elicit a vocal response from
individuals that may be present. No California black rails responded to the
taped calls and were determined not to be present. and the habitat was
determined to be unsuitable for the species. Hence, this species is not
discussed further in this report.
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Modification of page 4.3-67, Impact and Mitigation Measure BIO-11.
(Note: Mitigation Measures BIO-11(a) and (b) includes edits requested by the
California Department of Fish and Game in Comment S1-16. These edits are shown
as single underline or single line strikethrough. Edits related to this Comment are
shown in double underline or double line strikethrough):
Impact BIO-11: Development of the project would have a potentially
significant impact on other protected nesting birds. (Significant)
Birds protected pursuant to the Federal Migratory Bird Treaty Act and CDFG
Code §3503 and §3800 could nest on the project site and may be disturbed
to an extent that eggs and/or young would be lost. Additionally, the
loggerhead shrike and the tricolored blackbird, both California species of
special concern, could nest onsite. The California black rail, a state-listed
threatened species, although not present onsite based on past surveys, but
with the presence of suitable habitat, has been added to this impact
discussion and mitigation measures to ensure the species protection at time
of construction. Possible impacts to protected bird species during the
nesting season would be regarded as a significant impact. Implementation
of Mitigation Measure BIO-11 as described below would reduce this impact
to a less-than-significant level.
Mitigation Measure BIO-11: Impacts to Other Nesting Birds.
a. A nesting survey shall be conducted no more than 14 days prior to tree
removal and/or breaking ground (surveys should be conducted a
minimum of 3 separate days during the 14 days prior to disturbance)
prior to commencing with construction work if this work would
commence between February 1 and September 1 March 15 and August
31. If a lapse in project-related work of 15 days or longer occurs,
another focused survey consistent with related protocols and if
required, consultation with CDFG shall occur be required before project
work can be reinitiated.
b. If special-status birds, such as loggerhead shrike, or tri-colored
blackbird, and/or California black rail, are identified within the area of
affect, the project sponsor shall contact CDFG regarding appropriate
buffer sizes and shall fence off a 100-foot non-disturbance radius
around the nest must be fenced according to this measure. No
construction or earth-moving activity shall occur within this 100-foot
staked buffer until it is determined by a qualified ornithologist that the
young have fledged (that is, left the nest) and have attained sufficient
flight skills to avoid project construction zones. This typically occurs by
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August 1. This date may be earlier than August 1, or later, and would
have to be determined by a qualified ornithologist. Similarly, the
qualified ornithologist could modify the size of the buffer based upon
site conditions and the bird’s apparent acclimation to human activities.
I4-21

The isolated identification of the vernal pool fairy shrimp was a result of USFWSapproved protocol surveys for vernal pool crustaceans on the entire project site. As
a result of the finding, and the recognition that the project would result in a
significant impact to the identified species, mitigation was identified to reduce the
impact to a less-than-significant level. As noted on page 4.3-54 of the draft EIR, by
obtaining an “incidental take” authorization from the USFWS; scalping topsoils of
impacted wetlands and redepositing in the wetland mitigation preserve onsite; and
contributing to a mitigation bank would reduce impacts to a less-than-significant
level because the vernal pool fairy shrimp habitat would be preserved at a suitable
location.

I4-22

In addressing special-status fish species, as noted in the draft EIR (pages 4.3-17 to
4.3-20), the project is not located along the primary migratory routes of any specialstatus fish species. In addition, the proposed project does not include a network of
artificial channels. Thus, there are no significant impacts on special-status migratory
fish due to trapping in project-related waterways.
The entire Delta is a breeding ground for both predatory and native fishes. This
issue is addressed in the draft EIR (Appendix C “Response to Comments from NMFS
dated July 19, 2007” of Appendix B “Biological Resources Analysis”), noting in part
that “the restored and enhanced bank habitat in the proposed project is designed
for increased use by native fishes as compared to non-native fishes” and that “the
overall objective of the enhancement and mitigation effort is to “tilt the balance” in
favor of native species in the project aquatic area. The restoration and
enhancement of 9,157 lineal feet of SRA habitat for native species in the project
area, and the lack of even low quality habitat in the project bays and coves for nonnative species, tilts that balance in favor of native species” (draft EIR, Appendix B,
page B-124).

I4-23

The commenter accurately summarizes that the USFWS stated the site is assumed
to contain suitable habitat for both the red-legged frog and giant garter snake. In
order to mitigate for potential impacts to suitable habitat, the draft EIR requires the
applicant to provide 1 acre of compensatory habitat for every 1 acre of aquatic or
upland habitat impacted.
The commenter’s concern with the draft EIR is that according to the comment it
doesn’t describe the actual amount of aquatic and/or upland habitat impacted for
both species and that this is a flaw in the analysis. This is not the case. For the red-
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legged frog, on page 4.3-54 of the draft EIR, under Impact BIO-4, it is stated, “The
14.14-acre perennial emergent marsh on the project site, and a surrounding 200foot radius of upland buffer area provides suitable aquatic and upland habitat for
the California red-legged frog.” Knowing the footprint of the suitable habitat in
relation to the proposed tentative map improvements, the potential impact area is
known.
With regards to the giant garter snake, on page 4.3-56 of the draft EIR, under Impact
BIO-5, it is stated, “According to the applicant’s herpetologist, the project site’s
perennial emergent marsh, the vegetated edges of Kellogg Creek, and the ECCID
Dredge Cut provides 16.04 acres of suitable aquatic and upland habitat for the giant
garter snake.” Knowing the footprint of the suitable habitat in relation to the
proposed tentative map improvements, the potential impact area is known.
I4-24

Commenter suggests that the mitigation measures regarding the Swainson’s hawk
are not sufficient in reducing project impacts. The commenter identifies a concern
related to protecting nests outside of the project site.
On page 4.3-62 of the draft EIR, under impact BIO-9, it is stated, “Swainson’s hawks
are known to nest within 0.1-mile northeast of the project site along Indian Slough
(CNDDB Occurrence Number 1211).” In addition, Mitigation Measure BIO-9 on page
4.3-63, under BIO-9 (b) and (c), clearly address construction related impacts to onand off-site nests. Modified BIO-9(b) states in part, “To ensure that no impacts
occur to any nesting Swainson’s hawks (on or adjacent to the project site)…” BIO9(c) states in part, “If an active nest is found on or adjacent to the project site…”
Pre-construction surveys for active nests will be conducted according to the
Swainson’s Hawk Technical Advisory Committee (2000) methodologies. Mitigation
Measure BIO-9(b) shall be modified to recognize these methodologies.
Mitigation Measure BIO-9(b):
b. To ensure that no impacts occur to any nesting Swainson’s hawks (on or
adjacent to the project site), preconstruction nesting surveys shall be
conducted in conformance with Recommended Timing and Methodology
for Swainson’s Hawk Nesting Surveys in California’s Central Valley
(Swainson’s Hawk Technical Advisory Committee, 2000). no more then
month prior to construction to establish whether Swainson’s hawk nests
within 1,000 feet of the project site are occupied.

I4-25

The commenter asserts that the draft EIR states the project would have no impact
on any wildlife movement corridor; but contradicts that statement by stating in
another section of the draft EIR that turbidity may disrupt fish migration patterns
around the project site. As noted in the draft EIR (pages 4.3-17 to 4.3-20), the

2 - 221

Pantages Bays Project
Final EIR

2.0 Response to Comments

project is not located along the “primary” migratory routes of any special-status fish
species. Impact BIO-7 (page 4.3-58) discusses short-term construction-related
impacts if not mitigated. This includes construction activities that could increase
turbidity which could disrupt juvenile an adult fish feeding, predator avoidance
behavior, and migration patterns. The reference to “migration patterns” is referring
to “local” migration patterns in close proximity to the project site and is not
referring to primary migratory corridors.
Contra Costa County, acting as Lead Agency, is confident the draft EIR has
adequately analyzed construction and boating activities on fish movement. For
additional response, refer to Responses S1-10, S1-11 and S1-13.
I4-26

The draft EIR recognizes the project would contribute to a cumulative loss of
seasonal wetlands, non-native annual grassland, iodine bush scrub, and creek bank
habitat in the region. It also confirms that the project would result in cumulative
impacts to common plant and animal species. The draft EIR states, “There are other
proposed projects in Eastern Contra Costa County that would/are impacting similar
resources to those that would be impacted by the project. Project-related impacts
would be considered cumulative with other projects in the region.” The draft EIR
concludes that project mitigation would “offset” cumulative impacts to specialstatus species, wetlands, trees, and plant communities/wildlife habitats to less-thansignificant levels.
The commenter’s suggestion that the project should also account for the cumulative
impacts associated with 150 years of development within the Sacramento-San
Joaquin Delta area is beyond the scope and intent of CEQA. No further response is
necessary.

I4-27

See Response to Comment I4-12.

I4-28

See Response to Comment I4-12 regarding the reliance on a seven-year old Phase I
ESA. As noted in the response, the original Phase I ESA (2005) was peer reviewed in
2007 which confirmed the original Phase I ESA was adequately prepared.
Please note that the draft EIR concurs with the commenter’s conclusion that the
project may expose individuals to significant public health impacts as evident in the
answer to “significance criteria g” under the “Impact HAZ-1” statement on page 4.810 of the draft EIR.
The comment identifies concerns with the deposition of dredge spoils; the presence
of drums containing unknown fluids; and decaying structures contaminating the
project site soils. The following are brief comments regarding these potential
concerns raised by the comment:
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•

Presence of Drums – As documented in the draft EIR, the original Phase I ESA
identified drums, pails and paint cans onsite. On page 4.8-11 of the draft EIR, in
2006, Integrated Waste Management (now CalRecycle) was contracted to
remove the drums and pails from the project site, and transported them to a
hazardous waste processing facility.

•

Decaying Structures – The draft EIR acknowledges that asbestos was removed
from three of four existing structures. The fourth structure is referred to as the
existing former residence. Mitigation Measure HAZ-2a requires the applicant to
provide proof to the County that asbestos containing materials have been
removed, in compliance with state regulations, prior to demolition. The draft
EIR also identifies the concern of lead-based paints and Mitigation Measure
HAZ-2b requires the applicant to provide proof to the County that lead-based
paints have been removed, in compliance with state regulations, prior to
demolition.

•

Dredge Spoils – Last paragraph on page 4.8-10 of the draft EIR discusses in detail
sampling that occurred regarding the dredged spoils. Samples in Discovery Bay,
Kellogg Creek and Indian Slough were tested for arsenic, an element commonly
found in pesticides before the material was placed on the project site. Results
of the samples showed that leachable and/or soluble arsenic is not an issue in
these waterway soils.
As noted under Impact HAZ-1 on page 4.8-11 of the draft EIR and under the first
bullet above, Integrated Waste Management removed material from the project
site; however, draft EIR acknowledges that the discovery of additional (unknown
material) drums and/or cans could occur. Mitigation Measure HAZ-1 requires
specific sampling in the paint disposal area and the additional inspection during
demolition and grading activities; the mitigation measure has been revised into
two separate measures to clarify the intent of the original measure. See the
following modification to Mitigation Measure HAZ-1 on page 4.8-11:
Mitigation Measure HAZ-1a: Prior to issuance of grading permits, soil
samples shall be collected from the paint disposal area, by a qualified
professional, and analyzed for metals, petroleum hydrocarbons, and volatile
organic compounds. Soil samples shall be compared to the Environmental
Screening Levels (ESLs) as determined by the California Regional Water
Quality Control Board San Francisco Bay Region. If soil samples exceed ESLs,
the soil shall be investigated and remediated under the oversight of the
Contra Costa Environmental Health Division (CCEHD). Additionally, the site
shall be inspected by an environmental professional, appointed by the
County, during demolition and preliminary grading activities.
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In the event that previously unidentified contaminants are discovered, the
contamination shall be reported to CCEHD and investigated and remediated
under the oversight of CCEHD in accordance with existing regulatory
programs.
Mitigation Measure HAZ-1b: The project site shall be inspected by an
environmental professional who specializes in hazardous materials and
contamination, appointed by CCD, and paid for by the applicant, during
demolition and preliminary grading activities. In the event that previously
unidentified contaminants are discovered, the contamination shall be
reported to CCEHD and investigated and remediated under the oversight of
CCEHD in accordance with existing regulatory programs.
I4-29

Refer to Response to Comment I4-28.

I4-30

The comment expresses concern related to the presence of asbestos containing
material and lead based paints being released into the surrounding environment
and being a health risk to construction workers and the future project residents.
The draft EIR describes that asbestos was removed from three of four existing
structures on the project site. The fourth structure is referred to as the existing
former residence. Mitigation Measure HAZ-2a requires the applicant to provide
proof to the County that asbestos containing materials have been removed prior to
demolition. The draft EIR also identifies the concern of lead-based paints and
Mitigation Measure HAZ-2b requires the applicant to provide proof to the County
that lead-based paints have been removed prior to demolition. These mitigation
measures apply to all material associated with the remaining structures, including
intact portions of the structures, as well as collapsed portions of the structures.
The purpose of an environmental site assessment is to identify recognized
environmental conditions associated with the property being evaluated. As defined
in the American Society for Testing and Materials (ASTM) Standard Practice E 152700, a Recognized Environmental Condition (REC) is “the presence or likely presence
of any hazardous substances or petroleum products on a property under conditions
that indicate an existing release, a past release, or a material threat of a release of
any hazardous substances or petroleum products into structures on the property or
into the ground, groundwater, or surface water of the property.” The original 2005
Phase I ESA was prepared to provide an evaluation of potential environmental
concerns associated with the use of the Pantages Bays site. Based on the findings of
this assessment, additional subsurface investigations were not recommended.
The 2005 Phase I ESA, the 2007 peer review and the asbestos work completed on
the Project site in the 1990’s did not identify the level of risk raised in this comment
as site conditions did not warrant that level of concern. To assume that the four
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structures, three of which had asbestos removed, have eroded enough for both
asbestos and lead to be released into the environment and disperse to other
portions of the site in any measurable concentrations that would be harmful is an
unreasonable scenario. Mitigation Measures HAZ-2a and HAZ-2b are considered
appropriate and reasonable to protect construction workers and remove properly
known asbestos containing material and lead based paints from the project site. No
further analysis is necessary.
I4-31

As described on pages 8-1 through 8-2 of the Town of Discovery Bay Community
Services District Wastewater Master Plan, dated October 2011 (Wastewater MP),
historically, there have been occasional violations of the total suspended solids (TSS)
and total coliform limits. The Wastewater MP states that TSS violations occurred
between December 31, 2008 and August 8, 2009, and that since then, the plant
operator reports that performance has been improved and that TSS violations have
been mitigated. The Wastewater MP indicates that the coliform violations occurred
in December 2008 and July 2009, and during startup and shakedown improvements.
Both of these concerns are addressed in the Wastewater MP, which identifies
solutions to minimize these violations, i.e., recent plant improvements including
provisions for temporary diversions of poor quality effluent to the sludge lagoons
and adjustments to the new UV disinfection system.
The TDBCSD is considering efforts to control the salinity of the wastewater influent
through source control and/or use of alternative water supplies. These
considerations will be addressed in ongoing discussions at the TDBCSD about the
use of water softeners and other possible sources of salinity.

I4-32

In accordance with Section 15126.4(c) of the CEQA Guidelines, Mitigation Measures
Related to Greenhouse Gas Emissions, lead agencies shall consider feasible means
of mitigating the significant effects of greenhouse gas emissions. Measures to
mitigate the significant effects of greenhouse gas emissions may include, among
others:



Measures in an existing plan or mitigation program for the reduction of
emissions that are required as part of the lead agency’s decision;



Reductions in emissions resulting from a project through implementation of
project features, project design, or other measures, such as those described in
Appendix F of the CEQA guidelines;



Off-site measures, including offsets that are not otherwise required, to mitigate
a project’s emissions; or



Measures that sequester greenhouse gases.
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In accordance with this guidance, the draft EIR includes Mitigation Measure CUM
GCC-1b, which requires the project applicant to incorporate many design measures
above California’s Title 24 Green Building Standards. As stated in Section 4.7, Global
Climate Change, of the draft EIR, the URBEMIS 2007 model was used to determine
the amount of reduction in area source emissions that would result from these
design measures. According to the URBEMIS 2007 model, implementation of
Mitigation Measures CUM GCC-1a and CUM GCC-1b would reduce total GHG
emissions by 10 percent. It is not a CEQA requirement, or a regulatory requirement,
to specifically calculate the percent increase in energy efficiency these measures
would result in.
I4-33

The list of suggested measures in this comment was extracted from the 2010
BAAQMD CEQA Guidelines tables of “feasible mitigation measures for consideration
in projects”. Alternatively, the County has required the project, through Mitigation
Measure CUM GCC-1a, to employ green building techniques that conform to the
California Green Building Code. In addition, Mitigation Measure CUM GCC-1b,
requires the project applicant to incorporate many design measures recommended
by BAAQMD. The County believes the current project design and the list of
Mitigation Measures in the draft EIR addresses the feasible measures as they relate
to GHG emission reduction strategies relevant to this project.

I4-34

See Response to Comment R5-2. Because the project site does not represent an
agricultural resource, as defined under CEQA or LAFCO, the purchase of
conservation easements for the conversion of the land use designation is not
considered a reasonable requirement for the project applicant.

I4-35

In regard to construction traffic impacts, as a Condition of Approval the County will
require the developer to submit a Construction Management Plan prior to
construction. The Plan will include the following:



Phasing sequence



Limiting construction hours to 7:30 am to 5:30 pm Monday through Friday



Truck / Equipment haul routes



Pre-construction haul route surveys



Staging areas for each phase of the project



A traffic management plan that minimizes neighborhood disturbance by
requiring avoidance of school related peak hour traffic, limit timing of large
construction hauling and deliveries to non-peak traffic hours.
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Locating construction staging areas away from existing residence as much as
possible



Placing sound barriers at certain perimeters of the project site to mitigate noise
impacts



Neighborhood cleanup



Limit construction worker parking / equipment storage to project site only

The Construction Management Plan will be subject to review and comment by the
County Public Works Department and review and approval of the CDD prior to the
start of construction.
I4-36

The comment asserts that “only two alternatives is a failure to consider a range of
reasonable alternatives that would reduce or avoid the project’s numerous
impacts.” The claim of “numerous” impacts by the comment is misleading. The
draft EIR does state that the project would result in the significant unavoidable
impacts related to traffic and global climate change; however, as discussed in the
draft EIR and in the responses above, the other impact areas raised by the
commenter do include discussions that explain why an impact is not significant or
identifies mitigation measures that would reduce impacts to less-than-significant
levels.
Pursuant to CEQA Guidelines 15126.6(c), an EIR should identify any alternatives that
were considered by the lead agency but were rejected as infeasible during the
scoping process, and briefly explain the reasons underlying the lead agency’s
determination. Within the draft EIR, four additional alternatives were considered
but rejected. For additional discussion regarding these alternatives, refer to Section
5.6, Alternatives Considered but Eliminated from Detailed Analysis, of the draft EIR.
The comment suggests that numerous other alternatives are available, but not
considered in the alternative chapter, that would reduce the project’s significant
impacts and still attain most of the project’s objectives. The only example given in
the comment was a Reduced Development Alternative consisting of fewer
residential units on the project site that would reduce impacts to biological
resources, traffic, greenhouse gas emissions, air impacts, and noise. As noted in the
draft EIR, the County considered and rejected a Reduced Density Alternative that
would lessen the size of the project to a point where significant and unavoidable
impacts would be have been reduced to a less-than-significant level. The County
identified an alternative consisting of 30 residences on the project site to reduce
significant and unavoidable traffic impacts and subsequently reduce significant and
unavoidable impacts related air quality, greenhouse gas, and noise. However, as
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described in the draft EIR, the Reduced Density (No Project) Alternative that was
analyzed in detail included the construction of 5 residences that would result in a
similar reduction of impacts when compared to a 30-residence reduced density
alternative. Five residential units represent a 98 percent reduction in density on the
project site compared to a 90 percent reduction in density to 30 residential units.
Since the analysis of these two reduced density alternatives would result in the
same conclusions, it was determined that a 30-residence reduced density
alternative would be redundant thus this alternative was rejected. It would be
infeasible to reduce the unit count enough to avoid significant impacts but still meet
the majority of the project objectives. Two primary objectives of the project are to
widen a portion of Kellogg Creek to reduce water velocities and improve public
safety on the waterway and to build an economically viable residential community
with a proportionally significant number of waterfront residences with deep-water
access and individual docks. Such a community would blend with the character of
both the original Discovery Bay and the newer Discovery Bay West. It is appropriate
to reject alternatives that do not meet those basic objectives, including alternatives
without a large number of waterfront residences.
I4-37

See Responses to Comments I4-19 and I4-20.

I4-38

See to Responses to Comments I4-19 and I4-24.

I4-39

See to Response to Comment I4-20.

I4-40

See to Responses to Comments I4-19, I4-20 and I4-24.

I4-41

Some projects may have a federal nexus that requires compliance with the National
Environmental Policy Act (NEPA), which was enacted in 1969. Projects with a
federal nexus are projects proposed on federal land, would be federally funded, or
require a permit from a federal agency. In the case of Pantages Bays, a permit from
a federal agency, the U.S. Army Corps of Engineers will be required. CEQA
encourages, but does not mandate, the preparation of joint NEPA/CEQA documents.
Typically, privately funded projects, on private land, will process a CEQA-level
document at the local level and following certification of that documentation apply
for the necessary federal permit. The U.S. Army Corps of Engineers will make an
independent determination of the level of permit required upon receipt of an
application from the project proponent and the necessary environmental
documentation at the federal level needed. NEPA allows federal agencies to use
technical documents used to support the CEQA documentation to create the NEPA
documentation needed to process the requested federal permit in an effort to avoid
duplication.
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The County has provided the U.S. Army Corps of Engineers (Corps) with notices
related to the processing of this Draft EIR, including the Notice of Preparation and
Notice of Availability. In addition, the applicant has coordinated the review of two
Wetland Delineations related to this project with the Corps prior to release of the
draft EIR. The findings of these delineations were reported in this draft EIR.
The County agrees with the comment that there is no guarantee that the draft EIR
will be considered adequate by the Corps to support its efforts at the federal level.
The Corps, as on all federal projects, will make an independent decision regarding
the applicability of material within the draft EIR and the technical documentation
supporting the draft EIR and how it may be used in their decision-making process.
The County disagrees with the commenter’s assertion that they (the County) must
ensure that the environmental analysis satisfies NEPA. The primary responsibility of
the County as the lead agency under CEQA is to produce a CEQA document.

I4-43

As detailed in responses above, the County disagrees with the commenter’s
assertion that the draft EIR fails as an informational document. The County has
concluded that the draft EIR meets CEQA’s Standards for Adequacy as cited in
Section 15151 of the CEQA Guidelines:
“An EIR should be prepared with a sufficient degree of analysis to provide
decision makers with information which enables them to make a decision
which intelligently takes account of environmental consequences. An
evaluation of the environmental effects of a proposed project need not be
exhaustive, but the sufficiency of an EIR is to be reviewed in the light of
what is reasonably feasible. Disagreement among experts does not make
an EIR inadequate, but the EIR should summarize the main points of
disagreement among the experts. The courts have looked not for perfection
but for adequacy, completeness, and a good faith effort at full disclosure.”
(Emphasis Added).
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3.0 EIR TEXT REVISIONS
3.1

INTRODUCTION
The chapter summarizes the changes made to the text of the Pantages Bays
Residential Development Project draft EIR, owing to comments received during the
public comment period. The changes include additions, deletions, clarifications, and
corrections to the information presented in the draft EIR (CEQA Guidelines, Section
15088). Responses to individual comments, including those that did not warrant a
text update, are provided in Chapter 2, Response to Comments, of this Response to
Comments document.
The text revisions are organized by chapter and page number in the order that they
appear in the draft EIR. An explanation of the change, including a cross-reference to
where it is located in the document, is described. Changes in the text are signified
by strikeouts (e.g., strikeouts) where text is removed and by underlined text (e.g.,
underlined) where text is added. An explanation of the change, including
identification of where it would be made, is presented in italics.

3.2

TEXT REVISIONS

3.3.1 CHAPTER 1.0, INTRODUCTION
No changes have been made to Chapter 1, Introduction.

3.3.2 CHAPTER 2.0, EXECUTIVE SUMMARY
As a result of the revisions made in response to individual comments received on the
draft EIR (see Chapter 2.0, Response to Comments, of this Response to Comments
document) and staff-initiated comments, the below-listed individual rows of Table 21, Summary of Impacts and Mitigation Measures, has been revised.
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3.0 EIR Text Revisions

Summary of Impacts and Mitigation Measures

Environmental Impacts

Level of
Significance
Without
Mitigation

Mitigation Measures

Level of
Significance
With
Mitigation

Biological Resources
Impact BIO-A: Although multiple surveys confirmed
the non-presence of special-status species on the site,
due to the presence of suitable habitat, development
of the project could have significant impacts on the
Delta button celery, a state listed species, and/or
other special-status plants if they were to re-establish
themselves between the last survey periods and the
time of site development. (Significant)

S

Mitigation Measure BIO-A: Special-Status Plants
a) A pre-construction survey for the Delta button celery
(Eryngium racemosum) shall be conducted by a
qualified biologist during the plant’s blooming period
(June to October), prior to site development. The
survey shall be conducted in the area of the project
site south of Point of Timber Road. If Delta button
celery is not found, no further mitigation is needed.
If Delta button celery is found, a qualified biologist
shall implement feasible alternative measures such
as plant relocation, seed collection, propagation or
other suitable measures, including monitoring and
reporting, that would reasonably reduce the
potential impacts on Delta button celery. The
qualified biologist shall coordinate implementation
of these measures with the California Department of
Fish and Game and efforts shall be consistent with
related protocols.
b) Pre-construction special-status plant surveys shall
be conducted by a qualified biologist prior to site
development. Pre-construction surveys shall occur
during the season that provides an adequate
opportunity to identify occurrences of any specialstatus plants. If no special-status plants are found,
no further mitigation is needed. If a special-status
plant or plants are found, a qualified biologist shall
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3.0 EIR Text Revisions

Level of
Significance
Without
Mitigation

Mitigation Measures

Impact BIO-A (cont.)

Impact BIO-1: Development of the project would have
a significant impact on trees.

Level of
Significance
With
Mitigation

implement feasible alternative measures such as
plant relocation, seed collection, propagation or
other suitable measures, including monitoring and
reporting, that would reasonably reduce the
potential impacts to the identified special-status
plant. The qualified biologist shall coordinate
implementation of these measures with the
California Department of Fish and Game and efforts
shall be consistent with related protocols.
S

Mitigation Measure BIO-1: Landscape trees.
To offset impacts resulting from the removal of 80 trees
on the project site, the project includes landscaping with
approximately 770 trees that would be planted along
the project roadways and at the project site entry as
part of the proposed landscaping. This is an
approximately 9.5:1 mitigation ratio. Comply with the
following landscape/irrigation improvement and initial
protection requirements subject to the review and
approval of the Department of Conservation and
Development, Community Development Division (CDD)
Zoning Administrator:
a) Final Landscape Plan: At least 30 days prior to the
issuance of a grading permit a final landscape/
irrigation plan, prepared by a licensed landscape
architect shall be submitted for review and approval
by the Department of Conservation and Development,
Community Development Department Division CDD.
The Final Plan shall be designed in general accord with
the preliminary landscape plan, Sheet 10 of 10 of the
Project Plans dated October 2009.
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3.0 EIR Text Revisions

Level of
Significance
Without
Mitigation

Mitigation Measures
b) Minimum Size Plants: All proposed trees shall be a
minimum of 15-gallon size; all shrubs shall be a
minimum 5-gallon size.
c) Maintenance Cost: Landscaping shall generally be
designed to minimize landscape maintenance cost.
d) Compliance with Water Conservation and Sight
Obstruction Ordinance Requirements: The
landscape plan shall contain sufficient information
to demonstrate compliance with the reporting
requirements and standards of the Water
Conservation Landscaping in New Developments
ordinance (Chapter 82-26) as amended, and the
Sight Obstruction at Intersections ordinance
(Chapter 82-18) The latter ordinance applies to
intersections with public roads. The landscape
architect shall certify that the plan complies with
the ordinance improvement standards and
reporting requirements.
e) To assure the long term viability of this landscaping
the applicant shall post a bond for the value of the
landscaping, installation plus 20%. The term of the
bond shall extend 24 months beyond the
installation of landscaping. Prior to the acceptance
of the bond by the County a qualified landscape
designer shall assess the value of the landscape and
provide a copy of that assessment to the
Community Development Department CDD. Prior to
the release of the bond a landscape designer shall
submit a letter to the Zoning Administrator CDD
that the landscaping is in good health.
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Impact BIO-2. Development of the project would have
a significant impact on bank habitat.

3.0 EIR Text Revisions

Level of
Significance
Without
Mitigation
S

Mitigation Measures
Mitigation Measure BIO-2: Creek Bank habitat.
a. Prior to removal or reconstruction of bank habitat
along Kellogg Creek or disturbing any creek/channel
banks within the project site and at Pantages Island,
the applicant shall contact the CDFG, the Corps, the
RWQCB, and the Reclamation Board and determine
if permits are warranted for the activities pursuant
to the regulations that are in effect. Proof of
permits (for example, a Section 404 permit, Section
401 permit, Section 1602 permit) or an absence of
requirements for such permits from these resource
agencies shall be provided to Contra Costa County
Department of conservation and Development CDD.
b. All mitigation measures implemented to improve
bank habitat shall be approved by the Corps, the
RWQCB, CDFG, and the Reclamation Board (if
necessary) through issuance of necessary permits.
c. Mitigation for loss of bank habitat shall be
completed as prescribed by the CDFG, Corps,
RWQCB, and Reclamation Board. The applicant has
provided a report to Contra Costa County describing
how the applicant will mitigate impacts to bank
habitats, and these stated mitigations, described
below, shall become a condition of project
approval.
d. Specifically, the applicant proposes to mitigate for

the loss of 9,720 5,380 lineal feet of excavated low
and moderate quality bank habitat by: (1)
enhancement of 9,157 lineal feet of existing low
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Level of
Significance
Without
Mitigation

Mitigation Measures

Impact BIO-2 (cont.)

and moderate low quality bank habitat, both onsite
and offsite, to high quality bank habitat (shaded
riverine aquatic habitat and shallow water habitat)
on Pantages Island, ECCID Property on the south
side of the ECCID Dredge Cut/Channel, Old Kellogg
Creek, and Kellogg Creek between Newport Drive
Pointe and State Route 4; and (2) creation of 1,903
lineal feet of moderate quality bank habitat
(shallow sloping or level bench to MHW with
riparian trees and grasses, rip-rap with willows
between MHW and MLW) on the excavated portion
of Pantages Island, and the North Cove and to near
the end of Point of Timber Road in the North Bay
Kellogg Creek. Bank habitat mitigation totals
approximately 11,060 lineal feet which exceeds
removal of lineal footage by 1,340 lineal feet.
e. Enhance existing bank habitat or create new bank
habitat on-site and off-site, approximately 11,060
linear feet in total, including (1) shaded riverine
aquatic habitat and shallow water habitat (high
quality bank habitat) on the westerly, northerly, and
southerly sides of Pantages Island and the ECCID
portion of the project site; and the creek bank ECCID
easement area west of the project site from the
Pantages property line to the bridge, and Kellogg
Creek between Newport Drive and State Route 4;
and (2) moderate quality bank habitat along Kellogg
Creek on the easterly side of Pantages Island and the
northerly side of the north cove at to the
northeasterly end of the project site.; and low quality
bank habitat at the back of some waterfront lots).
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Level of
Significance
Without
Mitigation

Mitigation Measures
f.

The creek bank and revegetation design shall
restore the bank to that creates moderate quality
habitat following construction, which includes
excavation will include the following:
i. Riprap with willow plantings shall be established
between mean low water (MLW) and mean high
water (MHW) to provide additional stabilization
and some shaded riverine aquatic habitat.
ii. A shallow sloping or level bench shall be
established at approximately MHW to support
larger riparian trees such as Fremont
cottonwood.
iii. The upper bank shall be sloped at 5:1 and also
planted with riparian trees and grasses.
iv. Riparian trees planted along the shallow sloping
or level bench shall be planted on 15-foot
centers to ensure adequate bank coverage.
v. Native riparian trees such as valley oaks,
California buckeyes, and Fremont cottonwoods
and native grasses can be used for revegetation.
vi. The planted riparian trees shall be monitored by
a biologist or arborist annually for a period of 5
years to ensure that mortality does not exceed
20 percent after 5 years. If there is greater than
20 percent mortality of planted trees after 5
years, the project proponent shall be
responsible for replanting and monitoring the
trees for an additional 3-year period.
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Mitigation Measures

Impact BIO-2 (cont.)

vii. During the 5-year monitoring period invasive
weed monitoring shall also be conducted. In the
event that an increase in the distribution or
density of invasive plants is documented (for
example, water hyacinth or Brazilian
waterweed), an invasive weed management and
eradication program shall be developed and
implemented.
viii. A performance bond, letter of credit, or other
financial instrument shall be established to pay
for any remedial work that might need to occur.
ix. Once vegetation has become established, the
upper bank should provide overhanging
vegetation cover for fish during most tidal
elevations. However, the placement of riprap
without natural habitat features (e.g., large
woody debris) along most of the lower bank
would create minimal in-water habitat for fish.
Given incorporation of both high quality and low
quality habitat features, this design is
characterized as being overall of moderate
value. To improve the overall habitat value of
the bank, installation of tree species along the
lower bank may be possible by installing
Sonatubes in the rip-rap and planting the trees
within these tubes. The Sonatubes allow trees
to grow along rip-rap banks without harming
the integrity of the bank. An alternative bank
stabilization method other than rip-rap, which
provides the same or better overall quality of
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Impact BIO-2 (cont.)

the habitat and provides sufficient protection
against wave action, may also be considered.
g. Low and moderate quality habitat along the south
side of the ECCID Dredge Cut/Intake Channel, to the
Lakeshore/Lake bridge, along the westerly,
northerly, and southerly sides of Pantages Island, in
the section of Old Kellogg creek at the
southwestern end of the project site and along the
east and west sides of Kellog Creek between
Newport point Drive and State Route 4, shall be
restored to high quality habitat by creating a slope
setback.
h. The setback shall be created by excavating
existing bank material from approximately MLW
to the top of the bank.
i. An intertidal berm with a 10:1 or 20:1 slope shall
be established to create shallow water habitat
and stabilize the bank.
ii. The berm shall be planted with tules to provide
in-water resting and hiding places for fish.
iii. The upper bank shall be sloped at 3:1 or 5:1 and
planted with native riparian trees and shrubs to
create shaded riverine aquatic habitat.
iv. Trees and shrubs planted along upper bank shall
be monitored by a qualified biologist or arborist
for a minimum 5-year period. If there is greater
than 20 percent mortality of planted trees and
shrubs after 5 years, the applicant shall be
responsible for replanting and monitoring the
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Level of
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Without
Mitigation

Mitigation Measures
trees for an additional 3-year period.
v. During the 5-year monitoring period invasive
weed monitoring shall also be conducted. In the
event that an increase in the distribution or
density of invasive plants is documented (for
example, water hyacinth or Brazilian
waterweed), an invasive weed management and
eradication program shall be developed and
implemented.
vi. A performance bond, letter of credit, or other
financial instrument shall be established to pay
for any remedial work that might need to occur.
i. Existing low and moderate quality bank
habitat around the westerly, northerly, and
southerly perimeter of Pantages Island shall be
restored to high-quality habitat by
implementing the setback design as described
for the ECCID Dredge Cut/Intake Channel. This
design shall be established around most of the
island, except for bank habitat adjacent to
Kellogg Creek. Bank habitat along Kellogg Creek
shall be stabilized with riprap to prevent erosion
due to wave action from existing and future
boater activity. Therefore, this area of Pantages
Island will be designed to provide moderatequality bank habitat as prescribed above. Also
to address wave action, moderate quality
habitat shall also be created along the northerly
side of the North Cove. and in the North Bay at
the end of Point of Timber Road.
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3.0 EIR Text Revisions

Level of
Significance
Without
Mitigation
S

Mitigation Measures
Mitigation Measure BIO-4: California red-legged frog.
a. Mitigation shall be 1:1 for impacts to aquatic and
upland buffer habitat, that is, for each 1 acre of
aquatic or upland buffer habitat impacted, 1 acre of
compensatory habitat shall be preserved onsite or
acquired offsite in a suitable location) or mitigation
may be as required by the USFWS during
consultation initiated by the Corps with USFWS
pursuant to Section 7 of FESA.
b. Replacement habitat can be acquired via fee title
acquisition of land, contribution into an existing
mitigation bank, or, with permission from state and
federal regulatory agencies and in agreement with
the Conservancy, the applicant may make a financial
contribution to the Conservancy.
c. Any mitigation and subsequent monitoring
requirement stipulated in permits/ authorizations
issued by the USFWS and the Corps for this project
shall be completed as stated in the
permits/authorizations. Copies of all survey reports
and monitoring reports required by USFWS in the
conditions of the Biological Opinion shall be
submitted to Contra Costa County Department of
Conservation and Development CCD.
d. Contra Costa County CDD shall receive copies of all
agency agreements/ authorizations related to this
species, and shall not issue a grading or building
permit until all agency agreements/ permits relating
to the California red-legged frog have been obtained
for this project and mitigation has been
implemented.
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snake.
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S

Mitigation Measures
Mitigation Measure BIO-5: Giant garter snake.
a. Mitigation shall be 1:1 for impacts to suitable
aquatic and upland habitat (that is, for each 1 acre
of suitable aquatic and upland habitat impacted, 1
acre of compensatory habitat shall be preserved
onsite or acquired offsite in a suitable location) or
mitigation may be as required by the USFWS during
consultation initiated by the Corps with USFWS
pursuant to Section 7 of FESA.
b. Replacement habitat can be acquired via fee title
acquisition of land, contribution into an existing
mitigation bank, or, with permission from state and
federal regulatory agencies and in agreement with
the Conservancy, the project proponent may make
a financial contribution to the Conservancy. Any
mitigation and subsequent monitoring requirement
stipulated in permits/ authorizations issued by the
USFWS and the Corps for this project shall be
completed as stated in the permits/authorizations.
c. Contra Costa County CDD shall receive copies of all
agency agreements/authorizations related to this
species, and shall not issue a grading permit or
building permit until all agency agreements/permits
relating to the giant garter snake have been
obtained and mitigation for this species has been
implemented.
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Mitigation Measure BIO-9: Swainson’s hawk.
a. To meet the CDFG’s mitigation requirements for
impacts to Swainson’s hawk foraging habitat the
applicant shall implement one of the following
scenarios:
i. Dedicate and preserve 135 acres of habitat1 (this
is a 1:1 impact to mitigation ratio), as approved
by CDFG, to a conservation organization. An
operating endowment shall be provided to the
conservation organization to manage any
preserved lands in perpetuity.
ii. With permission from state and federal
regulatory agencies and in agreement with the
Conservancy, the applicant may make a financial
contribution to the Conservancy, commensurate
with approximately 135 acres of impacts to
Swainson’s hawk foraging habitat.
b.

To ensure that no impacts occur to any nesting
Swainson’s hawks (on or adjacent to the project site),
preconstruction nesting surveys shall be conducted in
conformance with Recommended Timing and
Methodology for Swainson’s Hawk Nesting Surveys in
California’s Central Valley (Swainson’s Hawk
Technical Advisory, Committee, 2000). no more than
one month prior to construction to establish
whether Swainson’s hawk nests within 1,000 feet of

1 The mitigation requirement for 135 acres is the 171-acre project site minus the 36.43 acres of Corps jurisdictional waters of the U.S. onsite which do not provide foraging habitat for Swainson’s hawk.
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Impact BIO-9 (cont.)

the project site are occupied.
c. If an active nest is found within 0.25 miles of on or
adjacent to the project site “to avoid potential
violation of Fish and Game Code 2080 (i.e., killing of
listed species), project-related disturbance at active
Swainson’s hawk nesting sites should be reduced or
eliminated during critical phases of the nesting cycle
(March 1- September 15 annually)”(CDFG 1994).
d. If Swainson’s hawks are found nesting on the
project site, a qualified raptor biologist shall
establish a non-disturbance boundary around the
nesting site. The size of this non-disturbance
boundary shall be determined by the qualified
raptor biologist in the field and in coordination with
CDFG. The buffer shall be based on the location of
the nesting tree, the birds’ tolerance of noise and
other disturbance (e.g., ground vibrations).
e. Upon completion of nesting cycle, as determined by
a qualified raptor biologist, and in coordination with
CDFG, any non-disturbance boundary/nest buffer
could be vacated.
f. If the nest tree must be removed as part of the
project, removal of this tree shall be mitigated in
accordance with the mitigation measure prescribed
for tree removal impacts in Mitigation Measure BIO1. Tree planting is proposed as mitigation at a 9.5:1
ratio (that is, planting: removal). Replacement nest
trees shall be native species (such as oaks or
cottonwoods).
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Mitigation Measure BIO-10 Western burrowing owl.
Western burrowing owl surveys conducted according to
the methodologies prescribed by CDFG in their 1995
Staff Report on Burrowing Owl Mitigation and the
Burrowing Owl Consortium in their 1993 Burrowing Owl
Survey Protocol and Mitigation Guidelines are more
likely to be accepted by CDFG, dated March 7, 2012.
Below we provide a summary of the survey
methodology methodologies that shall be used to
conduct burrowing owl surveys contained in the Staff
Report on Burrowing Owl Mitigation that would be
applicable to the project site. These surveys would meet
the standards of care required by CEQA for conducting
surveys for the western burrowing owl and are
accepted by CDFG.
a. Initiating Survey. An initial take avoidance survey
shall be conducted no less than 14 days prior to
initiating ground disturbance activities. Burrowing
owls may re-colonize a site after only a few days.
Time lapses between project activities will trigger
subsequent take avoidance surveys including but
not limited to a final survey conducted within 24
hours prior to ground disturbance.
b. Number of visits and timing. Conduct four survey
visits: 1) at least one site visit between February 15
and April 15, and 2) a minimum of three survey
visits, at least three weeks apart, between April 15
and July 15, with at least one visit after June 15.
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c. Survey method. Conduct surveys by walking
straight-line transects spaced 7 meters (m) to 20 m
apart, adjusting for vegetation height and density.
At the start of each transect and, at least, every 100
m, scan the entire visible project area for burrowing
owls using binoculars. During walking surveys,
record all potential burrows used by burrowing owls
as determined by the presence of one or more
burrowing owls, pellets, prey remains, whitewash,
or decoration. Some burrowing owls may be
detected by their calls, so observers should also
listen for burrowing owls while conducting the
survey.
d. Weather conditions. Poor weather may affect the
surveyor’s ability to detect burrowing owls,
therefore, avoid conducting surveys when wind
speed is >20 km/hr, and there is precipitation or
dense fog. Surveys have greater detection
probability if conducted when ambient
temperatures are >20º C, <12 km/hr winds, and
cloud cover is <75%.
e. Time of day. Daily timing of surveys varies
according to the literature, latitude, and survey
method. However, surveys between morning civil
twilight and 10:00 AM and two hours before sunset
until evening civil twilight provide the highest
detection probabilities.
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f.
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Avoiding burrowing owls. A primary goal is to
design and implement projects to seasonally and
spatially avoid negative impacts and disturbances
that could result in take of burrowing owls, nests, or
eggs. Avoidance measures may include but not be
limited to:



Avoid disturbing occupied burrows during the
nesting period, from February 1 through
August 31.



Avoid impacting burrows occupied during the
non-breeding season by migratory or nonmigratory resident burrowing owls.



Avoid direct destruction of burrows through
chaining (dragging a heavy chain over an area
to remove shrubs), disking, cultivation, and
urban, industrial, or agricultural development.



Develop and implement a worker awareness
program to increase the on-site worker’s
recognition of and commitment to burrowing
owl protection.



Place visible markers near burrows to ensure
that equipment and other machinery does not
collapse burrows.



Do not fumigate, use treated bait or other
means of poisoning nuisance animals in areas
where burrowing owls are known or suspected
to occur (e.g., sites observed with nesting
owls, designated use areas).
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Impact BIO-10 (cont.)

Restrict the use of treated grain to poison
mammals to the months of January and
February.

g. Minimizing Impacts. If burrowing owls and their
habitat can be protected in place on or adjacent to
the project site, the use of buffer zones, visual
screens or other measures while project activities
are occurring can minimize disturbance impacts. A
qualified biologist shall conduct site-specific
monitoring to inform the project proponent of
buffer requirements. See Staff Report on Burrowing
Owl Mitigation (2012) for additional guidance.
h. Permanent Impacts. Refer to Staff Report on
Burrowing Owl Mitigation (2012) for additional
guidance regarding mitigation of permanent
impacts to burrowing owl habitat loss.
a. A nesting survey shall be conducted for western
burrowing owl in the spring of the year prior to
construction of the project and again 30 days prior
to construction of the project.
b. If the site would be developed in the winter, then
the following surveys should be conducted in the
winter months. Since burrowing owls move
around (through dispersal and local movements) readily
in the winter months, and since there are migrants
that can temporarily occupy burrows in the winter,
surveys conducted in the winter months are less
reliable at detecting resident burrowing owls.
Regardless of whether development
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Impact BIO-10 (cont.)

commences in the winter months, surveys must be
completed as described below for spring/summer
surveys.
c. Surveys shall commence at least 90 days in advance
of projected site disturbance and again in the 30
day period just prior to breaking ground. In
accordance with the Consortium’s guidelines, four
site visits are recommended for a complete survey.
Two surveys shall be conducted 90 days before
ground disturbance associated with the project and
two surveys shall be conducted in the 30 day period
prior to ground disturbance associated with the
project. The CDFG Staff Report states that
preconstruction surveys need to be completed
within 30 days of grading prior to CDFG accepting a
survey conclusion that no burrowing owls occur in a
proposed study area (i.e., negative findings). If no
owls are found during these surveys, no further
regard for the burrowing owl would be necessary.
d. Western burrowing owl surveys shall be conducted
from two hours before sunset to one hour after, or
one hour before to two hours after sunrise. All
burrowing owl sightings, occupied burrows, and
burrows with owl sign (e.g., pellets, excrement, and
molt feathers) must be counted and mapped.
e. Surveys shall be conducted by walking all suitable
habitat on the entire project site and (where
possible) in areas within 150 meters (approx. 500
feet) of the project impact zone. The 150-meter
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Impact BIO-10 (cont.)

buffer zone is surveyed to identify burrows and
owls outside of the project area which may be
impacted by factors such as noise and vibration
(heavy equipment) during project construction.
f.

Pedestrian survey transects shall be systematically
spaced to allow 100 percent visual coverage of the
ground surface. The distance between transect
center lines shall be no more than 30 meters
(approx. 100 ft.) and shall be reduced to account for
differences in terrain, vegetation density, and
ground surface visibility. To effectively survey large
projects (100 acres or larger), two or more
surveyors shall be used to walk adjacent, parallel
transects.

g. To avoid impacts to owls from surveyors, owls
and/or occupied burrows should be avoided by a
minimum of 50 meters (approx. 160 ft.) if in the
non-breeding months (October 1st through February
1st) and 250 feet during the breeding permanent
impacts to burrowing owl habitat. To months
(February 1st through October 1st).Disturbance to
occupied burrows and within the established
buffers should be avoided until no burrowing owls
occur on the site. Note that CDFG can approve a
passive western burrowing owl eviction plan during
the non-breeding season.
h. If burrowing owls are detected on the site during
the breeding season (peak of the breeding season is
April 15 through July 15), and appear to be engaged
in nesting behavior, a fenced 250-foot buffer would
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Impact BIO-10 (cont.)

be required between the nest site(s) (i.e., the active
burrow(s)) and any earth-moving activity or other
disturbance in the project area. This 250-foot buffer
could be decreased to 160 feet once it is
determined by a qualified raptor biologist that the
young have fledged (that is, left the nest). Typically,
the young fledge by August 31. This date may be
earlier than August 31, or later, and would have to
be determined by a qualified burrowing owl
biologist. If burrowing owls were found on the
project site, a qualified biologist would also need to
delineate the extent of burrowing owl habitat on
the site.
i.
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To mitigate impacts to burrowing owls, CDFG
prescribes that six and a half acres (6.5 acres) of
replacement habitat be set aside (i.e., protected in
perpetuity) per pair of burrowing owls, or unpaired
resident bird. Such a set-aside will offset illustrate
the extent of mitigation land required by California
Department of Fish and Game, we provide this
example: If two pairs of burrowing owls are
identified on the project site, 13 acres of mitigation
land would be acquired. Or, if one pair and one
resident bird are identified, 13 acres of mitigation
land would be acquired. The protected lands should
be adjacent to occupied burrowing owl habitat if
possible, and at a location selected in consultation
with CDFG. Land identified to offset impacts to
burrowing owls must be protected in perpetuity by
a suitable property instrument, e.g., a
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Impact BIO-10 (cont.)

conservation easement or fee title acquisition. Any
mitigation lands set aside for burrowing owl would
also include preparation of a Mitigation Plan for
burrowing owl and their habitat. A Mitigation Plan
shall be prepared and submitted to CDFG for this
agency’s review and comment. Contra Costa County
Department of Conservation and Development
must approve the Mitigation Plan prior to issuing a
grading permit for the proposed project.
j. The Mitigation Plan shall identify the mitigation site
and any activities proposed to enhance the site,
including the construction of artificial burrows and
maintenance of California ground squirrel
populations on the mitigation site. In addition, for
each pair of burrowing owls found in the
construction area, two artificial nesting burrows will
be created at the mitigation site. The Plan should
also include a description of monitoring and
management methods proposed at the mitigation
site. Monitoring and management of any lands
identified for mitigation purposes would be the
responsibility of the applicant for at least five years.
An annual report must be prepared for submittal to
CDFG and Contra Costa County Department of
Conservation and Development by December 31 of
each monitoring year. Contingency measures for
any anticipated problems should be identified in the
plan.
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Impact BIO-11: Development of the project would
have a potentially significant impact on other
protected nesting birds.

Impact BIO-11: (cont.)
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k. With permission from state and federal regulatory
agencies and in agreement with the Conservancy,
the applicant may make a financial contribution to
the Conservancy to mitigate impacts to burrowing
owls and burrowing owl habitat.
S

Mitigation BIO-11: Impacts to other nesting birds.
a. A nesting survey shall be conducted no more than
14 days prior to tree removal and/or breaking
ground (surveys should be conducted a minimum of
3 separate days during the 14 days prior to
disturbance) prior to commencing with construction
work if this work would commence between
February 1 and September 1 March 15 and August
31. If a lapse in project-related work of 15 days or
longer occurs, another focused survey consistent
with related protocols and if required, consultation
with CDFG shall occur be required before project
work can be reinitiated.
b. If special-status birds, such as loggerhead shrike or
tricolored blackbird, or tri-colored blackbird, and/or
California black rail, are identified within the area of
affect, the project sponsor shall contact CDFG
regarding appropriate buffer sizes and shall fence
off a 100-foot non-disturbance radius around the
nest must be fenced according to this measure. No
construction or earth-moving activity shall occur
within this 100-foot staked buffer until it is
determined by a qualified ornithologist that the
young have fledged (that is, left the nest) and have
attained sufficient flight skills to avoid project
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construction zones. This typically occurs by August
1. This date may be earlier than August 1, or later,
and would have tobe determined by a qualified
ornithologist. Similarly, the qualified ornithologist
could modify the size of the buffer based upon site
conditions and the bird’s apparent acclimation to
human activities.
c.

If common (that is, not special-status) passerine birds
(that is, perching birds such as northern
mockingbirds) are identified nesting in the trees
proposed for removal, tree removal would have to
be postponed until it is determined by a qualified
ornithologist that the young have fledged and have
attained sufficient flight skills to leave the project
site. Typically, most passerine birds can be expected
to complete nesting by August 1, with young
attaining sufficient flight skills by this date that are
sufficient for young to avoid project construction
zones. Unless otherwise prescribed for specialstatus bird species, upon completion of nesting no
further protection or mitigation measures would be
warranted for nesting birds.

Impact BIO-12. Impacts to Waters of the United
States and/or State.

S

Mitigation Measure BIO-12: Impacts to waters of the
United States and/or State
Authorization from the Army Corps of Engineers (Corps)
and the Central Valley Regional Water Quality Control
Board (CVRWQCB) (for example, an Individual Permit
and a Certification of Water Quality) shall be obtained
prior to filling any waters of the U.S./State on the
project site.
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A Conceptual Wetland and Emergent Marsh
Preservation and Mitigation Plan for Pantages Bays was
prepared by Gibson & Skordal, LLC (dated November
15, 2006). According to this mitigation plan,
minimization of indirect impacts would be
accomplished by grading home pads to drain toward
streets and away from open space areas, landscaping
with native plants, construction on bioswales,
maintaining natural buffers between the development
and the preserved marsh habitat within the open space
areas, and using native plantings as landscaping buffers
between development and open space preserve areas.
An exception is at the Emergency Vehicle Access (EVA)
crossing of the marsh where there is no buffer. The
location of the EVA was chosen so that the road crossed
the marsh at its narrowest point. In most other cases,
there is a minimum of 50 feet between the edge of the
residential development and the preserved marsh. At
some locations, grading would encroach into the 50
foot width; however, the graded area would be planted
with native vegetation and maintained naturally (no
irrigation) such that it functions as a buffer. The open
space preserve area shall be separated from adjacent
development or recreational areas with permanent
fencing that protects the open space preserve from
unauthorized use while providing a visual connection to
the open space. Residential fences would be tubular
steel or some other form of permanent, visually open,
fencing where houses back up to the open space
preserve. Past mitigation efforts from other
development projects have shown that with open
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fencing, protected areas are kept free from dumping of
trash by homeowners as the community has more
connection and feels more stewardship of the open
space. In addition, along the EVA/trail, kiosks with
educational signage will be developed to reduce
human-induced impacts.
Impacts to waters of the United States/State will also be
minimized by implementing the following measures:
a. The project proponent shall implement best
management practices consistent with the Storm
Water Pollution Prevention Plan (SWPPP) prepared
for the project to protect the emergent marsh and
wetland mitigation area, including installing orange
construction fencing, hay or gravel waddles, and
other protective measures.
b. During project construction, a biological monitor
shall be onsite to monitor the integrity of preserved
wetlands and other waters.
c. For those wetland areas that cannot be avoided,
compensation wetlands shall be enhanced/created
to replace those wetlands permanently affected by
project activities. If possible, wetlands shall be
created on-site and shall resemble those wetlands
affected by the project (known as in-kind
replacement).
d. All impacted wetlands shall be replaced at a
minimum 1:1 ratio (for each square foot of impact,
one square foot of wetland would be
enhanced/created) or as otherwise specified in
permitting conditions imposed by the Corps and
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RWQCB.
e. The specific mitigation for the project consists of
the components listed here:










Creation of approximately 5.29 acres of seasonal
wetland on-site;
Creation of approximately 0.30 acre of marsh
habitat on-site;
Creation and enhancement of approximately
11,060 linear feet of bank habitat on-site, and
off-site, including Shaded Riverine Aquatic
habitat and shallow water habitat. The off-site
mitigation includes the ECCID Dredge Cut from
the Pantages property line to the bridge, linking
Lakeshore/Lakes neighborhoods and the RD 800
Kellogg Creek Banks from Newport Drive to
State Route 4;
Creation of approximately 46 acres of open
water habitat on-site;
Preservation of all avoided and created aquatic
areas; and
Implementation of a comprehensive long-term
storm water management plan designed to
protect water quality.

The compensatory mitigation envisioned for the project
will consist of two major efforts. First will be the
creation of seasonal wetland habitat in the uplands
adjacent to the preserved marsh, and second will be the
creation and enhancement of bank habitat within the
project area.
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Creation (Compensatory Mitigation)Seasonal
Wetland/Emergent Marsh/Open Water Habitat
a.

A minimum of approximately 5.29 acres of seasonal
wetland and 0.30 acre of marsh shall be created
within the 44-acre preserve area. Specifically, the
creation of the seasonal wetland will occur in the
12.58-acre upland area in the northwest corner of
the site. The expansion of the marsh shall be
accomplished either on the eastern side of the
existing marsh on the new peninsula created by the
opening of the northern bay or along the western
side of the existing marsh. This represents a 1:1
mitigation ratio (created wetlands to impacted
wetlands).

b. Soil borings shall be taken prior to the construction
of the seasonal wetlands within the open space
preserve to verify the suitability of the proposed
wetland soils (e.g. cobbly soils or old alluvium would
not be suitable soils).
c. Ground water depths shall also be identified within
the open space preserve.
d. The locations of the created wetlands shall be
selected based on the existing topography within
the uplands, soil composition, and ground water
depths, and the created seasonal wetlands shall be
excavated to a depth necessary to accumulate
seasonal (winter) groundwater and/or to any clay
layer that will perch rainfall.
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e. The upper 6 inches of top soil shall be scalped from
the seasonal wetlands to be impacted and will be
placed in the created wetlands for seed source.
These topsoils would contain a seed bank of the
impacted pool plant species which would germinate
with fall/winter hydration of the re-created pools.
f. The created wetlands shall be very slightly over
excavated to accommodate the addition of topsoil.
g. This mitigation measure may be substituted by
implementing another wetland compensation plan
that is approved for the project by both the Corps
and the RWQCB.
Creek Bank Habitat
Overall, the project will remove result in the loss of
approximately 9,720 5,380 linear feet of the 10,120
linear feet of existing habitat along the project site. The
applicant proposes to mitigate for the loss of 9,720
5,380 lineal feet of excavated low and moderate quality
bank habitat by: (1) enhancement of 9,157 lineal feet of
existing low and moderate low quality bank habitat,
both onsite and offsite, to high quality bank habitat
(shaded riverine aquatic habitat and shallow water
habitat) on Pantages Island, ECCID Property on the
south side of the East Contra Costa Irrigation District
(ECCID) Dredge Cut/Channel, Old Kellogg Creek, and
Kellogg Creek between Newport Drive Pointe and State
Route 4; and (2) creation of 1,903 lineal feet of
moderate quality bank habitat (shallow sloping or level
bench to MHW with riparian trees and grasses, rip-rap
with willows between MHW and MLW) on the
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excavated portion of Pantages Island, and the northerly
side of the North Cove and to the end of Point of
Timber Road in the North Bay Kellogg Creek. Bank
habitat mitigation totals approximately 11,060 lineal
feet.
Open Space Preservation
The preserved and created seasonal wetlands and
marsh habitat would be located within a 44-acre
permanently preserved area. In addition, the
approximately 11,060 linear feet of enhanced and
created bank habitat shall Open Space Parcel “C” and
the marsh habitat on Pantages Island (Open Space
Parcel “D”) would also be permanently preserved in
perpetuity through conservation easements or
covenants. It is envisioned that ownership of the 44
acres of open space preserve areas as well as the
enhanced bank habitat on ECCID property and Pantages
Island and the created banks within the bays and coves
will betransferred to RD 800, and that a conservation
easement would be conveyed to the Town of Discovery
Bay Community Services District (TDBCSD) for
preservation in perpetuity, or some other public agency
deemed approved by CDD. The TDBCSD would also
function as the Preserve Manager and conduct the longterm monitoring and maintenance of the preserve areas
in perpetuity. On the adjoining Ravenswood project,
ownership of an open space parcel with seasonal
wetlands controlled by a conservation easement has
been conveyed to the TDBCSD for the same purpose
pursuant to Corps Permit No. 199400928. TDBCSD will
therefore be able to ensure consistent and coordinated
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management of the two conservation areas. In
addition, the approximately 11,060 linear feet of
enhanced and created bank habitat would be preserved
in perpetuity. The lineal footage within the project site
will be included as part of Water Parcel “F”, as modified
to include that creek bank and shoring walls. It is
envisioned that Parcel “F” as modified and the
enhanced bank habitat on the ECCID property and
Pantages Island will be transferred to Reclamation
District 800 (RD800). RD 800 already owns the
mitigation Kellogg Creek banks from Newport Drive to
State Route 4. RD 800 will own and be responsible by
conservation covenants to monitor and maintain the
these bank habitats within Pantages Bays in perpetuity.
Funding for maintenance of the permanently preserved
open space conservation area will be provided through
annual assessments of homeowners in Pantages Bays
that are secured through a TDBCSD landscape and
lighting district or a binding, permanent agreement
completed prior to filing the Final Map. With respect to
the creek bank conservation areas owned by RD 800,
the assessment will be created by a Proposition 218
vote undertaken prior to the filing of the Final Map.
This funding and monitoring is separate from the
compensatory mitigation monitoring for the created
wetlands is outlined in the Conceptual Wetland and
Emergent Marsh Preservation and Mitigation Plan for
Pantages Bays was prepared by Gibson & Skordal, LLC
(dated November 15, 2006). Alternative long-term
mitigation monitoring acceptable to permitting agencies
may also be considered.
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A 5-year monitoring program will be established to
monitor the progress of the wetland mitigation toward
an established goal. At the end of each monitoring year,
an annual report will be submitted to the Corps,
RWQCB and Contra Costa County. This report will
document the hydrological and vegetative condition of
the mitigation wetlands, and will recommend remedial
measures as necessary to correct deficiencies.
Aside from the minimum replacement ratio and in
perpetuity protection, various regulatory agencies may
provide additional conditions and stipulations for
permits. Permits for impacts to waters of the U.S. will
be required by the Corps. Similarly, permits for impacts
to waters of the state will be required by both the
RWQCB and CDFG prior to the impacts occurring. These
agencies will likely impose their own mitigation
requirements. Any other conditions that are stipulated
for impacts to waters of the U.S. or state by the Corps,
RWQCB, and/or CDFG shall also become conditions of
project approval.

Hazards and Hazardous Materials
Impact HAZ-1: The project could potentially cause the
release of hazardous materials into the environment
during demolition, grading, and construction activities.

S

Mitigation Measure HAZ-1a: Prior to issuance of
grading permits, soil samples shall be collected from the
paint disposal area, by a qualified professional, and
analyzed for metals, petroleum hydrocarbons, and
volatile organic compounds. Soil samples shall be
compared to the Environmental Screening Levels (ESLs)
as determined by the California Regional Water Quality
Control Board San Francisco Bay Region. If soil samples
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exceed ESLs, the soil shall be investigated and
remediated under the oversight of the Contra Costa
Environmental Health Division (CCEHD). Additionally,
the site shall be inspected by an environmental
professional, appointed by the County, during
demolition and preliminary grading activities.
In the event that previously unidentified contaminants
are discovered, the contamination shall be reported to
CCEHD and investigated and remediated under the
oversight of CCEHD in accordance with existing
regulatory programs.
Mitigation Measure HAZ-1b: The project site shall be
inspected by an environmental professional who
specializes in hazardous materials and contamination,
appointed by CCD, and paid for by the applicant, during
demolition and preliminary grading activities. In the
event that previously unidentified contaminants are
discovered, the contamination shall be reported to
CCEHD and investigated and remediated under the
oversight of CCEHD in accordance with existing
regulatory programs.

Hydrology and Water Quality
Impact HYD-1: Construction activities would alter the
existing drainage patterns resulting in erosion,
sedimentation, and contamination of storm water
runoff which could degrade water quality in adjacent
water bodies.

S

Mitigation Measure HYD-1a: A qualified hydrologist on
the project team shall perform, at minimum, weekly
monitoring of the water quality in Kellogg Creek
adjacent to the turbidity barriers to determine whether
adjustments to their position or depth are required.
Monitoring shall be more frequent, as needed, to
accurately assess water quality degradation.
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Mitigation Measure HYD-1b: The applicant shall submit
a Storm Water Pollution Prevention Plan (SWPPP) for
review and approval by the Building Inspection Division
of the Department of Conservation and Development.
The SWPPP shall be consistent with the terms of the
State Construction Storm Water General Permit, the
manual of Standards for Erosion and Sedimentation
Control Measures by the Association of Bay Area
Governments, policies and recommendations of the
County and the RWQCB. The County has SWPPP
resources available on its website:
http://www.co.contracosta.ca.us/depart/pw/design/swppp/. Additionally, the
Title 10 Ordinance (1010) of the Contra Costa County
Code of Ordinances requires the project sponsor to
obtain a permit for drainage activities for creek
improvements to Kellogg Creek and Old Kellogg Creek.
Mitigation Measure HYD -1c: To prevent pollution of
receiving waters due to equipment fueling, storage, and
maintenance, the contractor shall develop a detailed
set of guidelines to follow. Final plan notes, and
contractor bid documents shall include the following
specifications:
1. Space in the staging area shall be reserved for
storage of maintenance materials, and refueling
purposes.
2. The staging area shall be graded to prevent any
runoff so that any contaminants such as spilled fuel,
oil, or grease will not reach the receiving waters.
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Impact HYD-1, (cont.)

Impact HYD-2: Abandoned groundwater wells on the
project site could act as direct conduits to
groundwater for hazardous waste.

Mitigation Measures

Level of
Significance
With
Mitigation

3. If heavy-duty construction machinery is left
overnight in an area that is not protected from
direct runoff to receiving waters, drip pans shall be
placed beneath the engine block and hydraulic
systems.
S

Mitigation Measure HYD-2: Prior to the issuance of
grading permits, the project applicant shall coordinate
with Contra Costa Environmental Health Division
(CCEHD) to identify and survey the existing and
abandoned groundwater wells on the project site.

LTS

The identified groundwater wells shall be properly
decommissioned and/or retrofitted under permit from
CCEHD. CCEHD shall inspect the decommissioned wells
for approval.
Noise
Impact NOI-1: Project construction would cause a
substantial temporary increase in ambient noise
levels.

S

Mitigation Measure NOI-1a: All noise generating
construction activities shall be limited to the hours of
7:30 AM to 5:30 PM, Monday through Friday, and shall
be prohibited on state and federal holidays on the
calendar dates that these holidays are observed by the
state or federal government as listed below:
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New Year’s Day (State and Federal)



Washington’s Birthday/Presidents’ Day (State
and Federal)




Lincoln’s Birthday (State)

Birthday of Martin Luther King, Jr. (State and
Federal)

Cesar Chavez Day (State)
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Level of
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Mitigation Measures










Impact NOI-1, (cont.)

Memorial Day (State and Federal)
Independence Day (State and Federal)
Labor Day (State and Federal)
Columbus Day (State and Federal)
Veterans Day (State and Federal)
Thanksgiving Day (State and Federal)
Day after Thanksgiving (State)
Christmas Day (State and Federal)

For specific details on the actual day the state and
federal holidays occur, please visit the following
websites:



Federal Holidays:
http://www.opm.gov/fedhol/2006.asp



California Holidays:
http://www.edd.ca.gov/eddsthol.htm

An on-site complaint and enforcement manager shall be
available to respond to and track complaints. The
manager will be responsible for responding to any
complaints regarding construction noise and for
coordinating with the adjacent land uses. The manager
will determine the cause of any complaints and
coordinate with the construction team to implement
effective measures (considered technically and
economically feasible) warranted to correct the
problem. The telephone number of the coordinator
shall be posted at the construction site and provided to
neighbors in a notification letter. The manager will be
trained to use a sound level meter and should be
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Mitigation Measures
available during all construction hours to respond to
complaints.
At least one week prior to commencement of grading or
construction activities for each major phase of
construction the applicant shall prepare a notice that
grading or construction work will commence. The
notice shall be posted at the site and mailed to all the
owners and occupants of property within 300 feet of
the exterior boundary of the project site as shown on
the latest equalized assessment roll. The notice shall
include a list of contact persons with name, title, phone
number and area of responsibility. The person
responsible for maintaining the list shall be included.
The list shall be kept current at all times and shall
consist of persons with authority to indicate and
implement corrective action in their area of
responsibility. The names of individuals responsible for
noise and litter control, tree protection, construction
traffic and vehicles, erosion control, and the 24-hour
emergency number, shall be expressly identified in the
notice. The notice shall be re-issued with each phase of
the project and a copy shall be mailed to the Contra
Costa County Department of Conservation and
Development.
Mitigation Measure NOI-1b: The project applicant shall
prepare a detailed construction noise mitigation plan
for review and approval by the County. The goal of the
plan is to provide a framework for notifying neighbors
of the extent of the noise that can be expected during
particular phases of the project grading, what
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Mitigation Measures
mitigation will be applied, and who to call if there are
noise-related complaints. Submission of this
construction noise mitigation plan shall be required as
part the building permit application.
The construction noise mitigation plan shall use the
California Model Community Noise Ordinance limits of
75 dBA for mobile equipment and 60 dBA for stationary
equipment as the primary noise mitigation goals.
Information in the plan shall include but not be limited
to the following:
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Construction schedule showing dates and
location of activities.



List of equipment to be used during each
major construction phase and sound level
estimates for each phase.



Height, length, and location of any
recommended noise barriers. The barriers can
be constructed out of wood or other materials
as long as they have a minimum surface
weight of approximately 2.5 pounds per
square foot. Possible materials include 1-1/8inch-thick plywood or fully overlapping 1x
redwood boards (1-1/2-inch-thick total). The
barriers would likely be 6 to 8 feet tall but this
would be refined as part of the construction
noise control plan. Issues to consider when
determining the ultimate height, length, and
location of the barriers are the actual
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Level of
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Without
Mitigation

Mitigation Measures
construction practices, including equipment to
be used and the location and duration of
noisier activities. The topography will also
need to be considered in the final
determination of barrier heights and
effectiveness.Truck routing to minimize noise
at existing noise sensitive locations. The
project applicant shall limit trucks to routes,
hours, and days of the week set by Contra
Costa County.

Impact NOI-1, (cont.)
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Location of stationary equipment as far from
residents as is practicable and/or enclose
noise sources.



The project applicant shall require the
contractor to use electric or hydraulically
powered rather than diesel or pneumatically
powered equipment and construction tools as
feasible.



Provide intake silencers and "resident-type"
exhaust mufflers on vehicles and equipment
and/or acoustically shroud or shield impact
tools as feasible.
The method of construction of the shoring
walls will be Cement Deep Soil Mixing
(CDSM), using multiple augers and with steel
I- beams lowered into each column while the
soil-cement mixture is still in a fluid state.
There will be negligible vibration and typical
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construction noise with this method. Steel
sheet piles as shoring walls is not permitted,
nor is deep dynamic compaction of soils
because these two methods generate too
much noise and vibration.

Impact NOI-1, (cont.)

Public Services and Recreation
Impact PS-1: The project would be required to provide
2.6 acres of parkland to meet the County’s parkland
dedication requirement.

S

Mitigation Measure PS-1: The project applicant shall,
on the face of the Final Map (and/or other recorded
instrument approved by CCD), concurrent with the
recording of the map, dedicate approximately 2.6 acres
of public trails to the public to the County or other
public agency approximately 2.6 acres of public trails
and two (a 20-foot emergency vehicle access (EVA) with
at least eight feet paved in the middle, an eight-foot
sidewalk leading from Point of Timer Road to the public
trails through the preserved open space, and a passive
recreation location at the end of the trail - beyond the
marine patrol substation) for ingress, egress, and use by
pedestrians and bicyclists. The right of public access
shall confirm that docs are not permitted on the
EVA/trails due to proximity to creek banks, emergent
marsh and seasonal wetlands (this provision includes
members of the public with dogs and Pantages Bays
homeowners). It shall confirm access is limited from
dawn to dusk. The applicant shall provide a water
fountain at the end of the trail, beyond the marine
patrol substation for public use, passive recreation
locations with tables and seating next to the open
water, including the eight foot side walk leading from
Point of Timber Road to the public trails through the
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preserved open space. At the end of the trail, historical
kiosks and signage (related to this part of the Delta and
Point of Timber) and educational (related to the
environment and its protection; notice the dogs not
permitted), and benches along the trails, all in a
number, design and content subject to the review and
approval of CDD. The public trails through the open
space area also serves as an EVA and must comply with
Fire Department standards. In combination with the
dedication of the public trail the project shall pay a park
dedication fee of $1351 per dwelling unit upon issuance
of building permits. The future residence of Pantages
would pay for the maintenance of the public trails and
passive recreation areas for their use and that of the
public.
Signage shall be provided at the two project entries for
public pedestrians and bicyclists (Point of Timber and
Wilde Drive) and the trail heads at the end of “A” street
and “B” street. These signs confirm public access to the
EVA/trails and the sidewalks and roads within Pantages
Bays. The signage shall also specify the limitations on
such use (e.g. no dogs on EVA/public trails: dogs must
be on leash on roads and sidewalks; public pedestrian
and bicyclist access permitted only from dawn to dusk).
The signs and their content are subject to the review
and approval of CDD.
As provided in Condition of Approval number 69, it is
anticipated the TDBCSD will own and maintain Open
Space Parcel “C” which includes the EVA/trails and
seating at the end of the trail. Through landscaping and
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lighting district assessment (or other binding,permanent
agreement approved by CDD) the future Pantages Bays
residents shall pay for the maintenance of the EVA/trail
and seating end point for their use and that of the
public. The right of public access to roads and sidewalks
shall confirm that it does not include public vehicular
use (unless by invited guest), and that dogs are
permitted with the public and residents of Pantages
only if on leash. Access to the EVA/trails, roadways and
waterways within Pantages Bays is also granted to
public agencies such as TDBCSD, RD 800, Fire District,
Sheriff’s Office.
It is anticipated that these offers of dedication of public
access for pedestrian and bicyclists will be accepted on
behalf of the public by the County (and/or by another
public agency approved by CDD). These rights of public
access and the right of enforcement by members of the
public and the County (or by another public agency)
shall be confirmed in the CC&R’s. ( Mitigation Measure
PS-1)

Public Utilities
Impact UTIL-1: Per the requirements of Title 22 of the
California Waterworks Standards, the Town of
Discovery Bay Community Services District does not
currently have sufficient legal water supply capacity to
serve the project.

S

Mitigation Measure UTIL-1: Prior to final map
recordation, the applicant shall provide documentation
to the County CDD (i.e., Can & Will Serve letter and
verification from other governmental authorities, such
as the California Department of Public Health),
demonstrating to the satisfaction of the Zoning
Administrator CDD that the TDBCSD has identified and
secured sufficient financing for the construction of any
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Impact UTIL-1, (cont.)

Mitigation Measures
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required improvements outlined in the Water MP to
ensure sufficient capacity exists to serve the project.
Prior to the issuance of the first occupancy permit, the
Applicant shall provide documentation to the County
Zoning Administrator CDD that said improvements
needed to serve the project are constructed and
operational.

Impact UTIL-2: Town of Discovery Bay Community
Services District does not currently have sufficient
wastewater treatment capacity to serve the project.

S

Mitigation Measure UTIL-2: Prior to final map
recordation, the applicant shall provide documentation
to the County CDD (i.e., Can & Will Serve letter),
demonstrating to the satisfaction of the zoning
administrator CDD that the TDBCSD has identified and
secured sufficient funding for the construction of any
capacity or treatment improvements outlined in the
Wastewater MP and necessary so that serving the
project does not exceed the requirements of the
RWQCB.
Prior to the issuance of the first occupancy permit, the
Applicant shall provide documentation to the County
Zoning Administrator CDD that said improvements
needed to serve the project are constructed and
operational, and that any source control measures are
being implemented consistent with the requirements of
the RWQCB.
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Transportation and Circulation
Impact TRA-2: Implementation of the project would
increase traffic volumes and worsen LOS conditions on
Vasco Road.

Notes:

S

Mitigation Measure TRA -2: The project applicant shall
pay regional roadway fees to the East Contra Costa
Regional Fee and Financing Authority (ECCRFFA) fee
program to upgrade existing roadways. Proof of
payment needs to accompany the encroachment
permit application.

LTS = Less than significant, S = Significant, SU = Significant and unavoidable; Source: Circlepoint, 2013.
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3.3.3 CHAPTER 3.0, PROJECT DESCRIPTION
In response to staff-initiated comments, page 3-15 of the draft EIR was updated to
clarify code requirements.
Base Flood Elevations for Project Development
The project as currently designed greatly exceeds the County requirements
for protection from the 100-year flood. As described below the County
imposes two standards for flood protection: interior lots are subject to one
standard, while a higher standard is imposed upon areas subject to tidal
variation (such as the land along Kellogg Creek). The Base Flood Elevation
(BFE) for the 100-year storm event, as defined by FEMA and the County,2 is
the elevation that has a 1 percent chance of being equaled or exceeded by
floodwaters in any one year. The 100-year BFE for the project site is 7.5 feet
National Geodetic Vertical Datum (NGVD)3 . In locations subject to tidal
variations, the County’s flood design standard requires a minimum of 2 feet
of freeboard4 between the finished floor elevation of a home and the BFE of
the 100-year flood event. Lots along Kellogg Creek would therefore require
a finished floor elevation of at least 9.5 feet NGVD.5
As shown in Table 3-3, the finish floor elevation of all lots would exceed the
County’s standard by more than 3 feet. The following section provides
information on the additional design standards related to predictions for
sea level rise.

2

As defined in the Contra Costa County Code, Section 82-28.486 – One Hundred –year flood.

3

NGVD is a vertical (elevation) unit of measurement similar to mean sea level (msl) that takes into
account the local gravitational forces due to astronomical phenomenon, as well as local wind patterns,
river stages, and storms. NGVD addresses the fact that local msl is not always equal to zero in all
places.
4

Freeboard is a factor of safety expressed in feet above a known flood level

5

Contra Costa County Code Section 82-28.1002, 3A.
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In response to staff-initiated comments, a note on Table 3-3 on page 3-16 of the
draft EIR was deleted to clarify code requirements.
Table 3-3

Base Flood Elevations for Project Development
County’s Design
Standard

Proposed Finished
Floor Elevations

Additional Feet of Freeboard
Above County’s Design
Standard

Interior Lots

7.5

10.9

3.4*

Waterfront Lots

9.5

12.7

3.2

Lots Exposed to Tidal
Variation

9.5

12.7

3.2

Lot Type

*Interior lots are not subject to tidal variations and therefore are not required to have 2 feet of freeboard between
the finished floor elevation and the 100-year BFE.
Note: All measurements in approximate feet NGVD. The proposed finished floor elevations demonstrate the
lowest residential lots on the current project site plans.
Source: dk Consulting, Project Plans, October, 2009.

In response to staff-initiated comments, Table 3-4 on page 3-17 of the draft EIR was
updated to clarify code requirements.
Table 3-4

Base Flood Elevations for Project Development
BFE
(County Design
Standard for
Project Site)

Currently Proposed
Finished Floor
Elevation

Finished Floor
Elevations Proposed
for Final Map

100 year BFE

7.5

10.9

14.1

100 year BFE in 2050

8.8

10.9

14.1

100 year BFE in 2100

12.1

10.9

14.1

Interior Lots

Water front Lots (must be designed with an additional 2 feet of free board)
100 year BFE

9.5

12.7

14.1

100 year BFE in 2050

10.8

12.7

14.1

100 year BFE in 2100

14.1

12.7

14.1

Source: Pantages at Discovery Bay, LLC, 2010.
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In response to the Town of Discovery Bay Community Service District comment L1-2,
a cross reference has been added to on page 3-20 of the draft EIR to direct the
reader to Section 4.15, Public Utilities, regarding additional detail related to the
water utility component.
The project would require approval from the Contra Costa LAFCO for
annexation to the Town of Discovery Bay Community Services District
(TDBCSD) sphere of influence and corresponding service area for water and
wastewater service. As shown in Figure 3-8, a portion of the site is located
within the service district boundary; the project includes annexation of the
rest of the site into the TDBCSD service area. For more detailed information
regarding existing and future improvements to the TDBCSD water and
wastewater systems needed to serve Discovery Bay, including Pantages
Bays, refer to Section 4.15, Public Utilities of this document.
In response to the Town of Discovery Bay Community Service District comment L1-4,
a bullet has been added to page 3-29 to identify the two new TDBCSD mainlines that
will cross beneath Kellogg Creek to connect Discovery Bay Property to the project
site.



Coordinate with the TDBCSD regarding the installation of two new
water mainlines identified in the TDBCSD’s Water Master Plan (2012)
that will cross beneath Kellogg Creek

3.3.4 CHAPTER 4.0, SETTINGS, IMPACTS, AND
MITIGATION MEASURES
In response to the Town of Discovery Bay comment L1-5, Table 4-1 on page 4-4 and
Figure 4-1 have been updated to reflect the Evans residential development. The
changes are shown below.
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Table 4-1
Project
No.

Development Projects in the Vicinity of the Project Site
Name/Owner

Project Scale

Status

General Plan
Amendment

1,999 residential units
approved in the early 2000s,
approximately 65%
constructed and occupied.
700 lots remain to be
developed.

No

Application being
processed.

Yes

Discovery Bay/Unincorporated Contra Costa County

N/A

Discovery Bay
West/Hoffman Company

700 residential units

SD10-9282

The Villages at Discovery
Bay/Hoffman Company

80 Townhomes /
Commercial/Community
Center

LP07-2025

Orwood Resort and RV
Park/John Caprio

Addition to existing
restaurant and adding RV &
camping sites

Application being processed

No

SD09-9278

Newport Pointe/ Disco
Bay Partners, LLC

67 lots, residential units

Application being processed

Yes

N/A

Evans Development

5 Acres

Proposed/N/A

N/A

City of Brentwood1
8627

Garin Corners/Signature
Properties

168 residential units

Under Construction

No

9154

Mission Grove/Discovery
Builders

132 residential units

Application being processed

No

8548,9095
to 9098

Barrington/Standard
Pacific

494 residential units

Approved

No

8534
8825

The Parc at
Cedarwood/Signature
Properties

177 residential units

Under Construction

No

DR 06-14

Delta Fence/Frank
Martin

25,916 square feet –
industrial

Permit Issued

No

DR 08-11

Neighborhood
Church/Neal Doty

27,017 square feet – other

Approved

Yes

DR 07-08

The Plaza at Balfour
II/Pacific/Bowie Martin

20,000 square feet – office

Approved

No

DR 03-10

Garin Commercial/The
Festival Companies

44,300 square feet – retail
55,500 square feet – office

Permit Issued

No
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Name/Owner

Project Scale

Status

General Plan
Amendment

DR 05-30

Brentwood Plaza
II/Nazanin Parvizi

7,430 square feet – retail
1,301 square feet –
industrial

Approved

No

TSM 9152

Sciortino Ranch/New
Urban Com. Ptns.

N/A

Approved

Yes

DR 07-16

Civic Center/City of
Brentwood

94,200 square feet – office

Permit Issued

Yes

DR 08-01

Kendall
Plaza/Brentwood 2010
LLC

4,400 square feet – retail
7,110 square feet- office
17,592 square feet –
industrial

Permit Issued

No

DR 03-09

Best Western Motel

28,260 square feet – hotel

Permit Issued

No

Notes:
1
Projects east of Brentwood Boulevard and south of Lone Tree Way.
Source: Contra Costa County and the City of Brentwood February 12, 2010 Project Status Report.

4.1 Agricultural Resources
No changes have been made to this section of the draft EIR.

4.2 Air Quality
No changes have been made to this section of the draft EIR.
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2
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5
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(Approved in August 2001)

6
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4
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8
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9

Brentwood Plaza II (C)
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1
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2
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Source: Contra Costa County City of Brentwood, 2010.
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Old Figure 4-1 (Back)
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New Figure 4-1 (back)
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4.3 Biological Resources
The addition of the proposed Mitigation Measure BIO-A in this final EIR uses an
alpha indicator to differentiate between the biology impacts and mitigation
measures in the draft EIR. Please refer to the revised Table 2-1, Summary of
Impacts and Mitigation Measures, for the final order of biological impacts and
mitigations associated with the project.
In response to the California Department of Fish and Game comment S1-1, Table 4.31 has been added to clarify the differences in wetland acreage identified in Section
4.3, Biological Resources, of the draft EIR. Figure 3-2 has also been revised to remove
the acreage totals in the legend.
Table 4.3-1, Waters of the United States
Jurisdictional Area

Project Site (Acres)

Notes
Main Site: 14.14 Acres
Pantages Island: 1.90 Acres

Emergent Marsh

16.04

Seasonal Wetland

5.63

-

Open Water (Mean High Water)

14.76

-

36.43

-

Total

Source: Gibson & Skordal, May 2008, Jurisdictional Delineation.

In response to comment I4-20, I4-37, I4-39, and I4-40, page 4.3-6 of the draft EIR has
been modified as follows.
California Black Rail Surveys
In 2003, Miriam Green Associates played taped calls of California black rails
(Laterallus jamaicensis coturniculus) at the emergent marsh during the early
mornings of June 9 and June 19, 2003 to elicit a vocal response from
individuals that may be present. No California black rails responded to the
taped calls and were determined not to be present. and the habitat was
determined to be unsuitable for the species. Hence, this species is not
discussed further in this report.
In response to the California Department of Fish and Game comment S1-14, page
4.3-23 of the draft EIR text has been modified as follows.
Since there are no known Swainson’s hawk nests on the project site, a 2081
management agreement with CDFG would not be required for the project.
However, because there are nest sites are within 5 miles of the project site,
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CDFG would regard the proposed project as having impacts to Swainson’s
hawk foraging habitat.
In response to the California Department of Fish and Game comment S1-4, page 4.337 of the draft EIR text has been modified as follows.
A financial contribution to the Conservancy would serve to mitigate impacts
to special-status species and critical habitats for California red-legged frog,
giant garter snake, Swainson’s hawk, western burrowing owl, and possibly
for vernal pool fairy shrimp. It should be noted that a financial contribution
to the HCP/NCCP will not provide incidental take coverage and the applicant
will need to acquire incidental take permits from USFWS and CDFG, as
required by these agencies. While other avoidance and minimization
measures may be required for impacts to special-status species, a financial
contribution to the Conservancy would likely be all the mitigation
compensation required by USFWS and/or CDFG for impacts to HCP/NCCP
covered species.
In response to the California Department of Fish and Game comment S1-5, page 4.338 of the draft EIR text has been modified as follows.
The HCP requires payment of approximately $10,558.09 per project site
acre in the Zone I (Discovery Bay) area. However, it must be noted that the
project site is located just outside of (east of) the HCP Inventory Area, so the
set fee for projects located within Zone I must be negotiated with the
resource agencies (CDFG and USFWS), and it may be slightly higher or less
than the Zone I fee (J. Kopchik, East Contra Costa County Habitat
Conservancy, pers. comm. with S. Lynch of M&A, December 11, 2006). The
fee would be determined at the time incidental take permits are under
review by CDFG and USFWS for this project. Both CDFG and USFWS have
stated that they would allow use of the HCP to mitigate the project’s
impacts to federal and state listed species (J. Gan, CDFG, pers. comm. with
S. Lynch of M&A, November 28, 2006; and, S. Larsen, USFWS, pers. comm.
with S. Lynch of M&A, November 28, 2006).
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Figure 3-2 Environmental Setting (old - back)
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In response to staff-initiated comments, page 4.3-44, 4.4-49, 4.4-50, 4.4-71 was
updated to correct a discrepancy in creek bank linear feet removal. The total
amount of creek bank restored/enhanced remains the same.
Project Consistency Analysis (Pg 4.3-44)
The proposed removal of bank habitat along Kellogg Creek will require a
SBAA. Impacts from project development include loss of low, moderate, and
high quality bank habitat. The project will remove approximately 5,380
9,720 linear feet of the 10,120 linear feet of existing bank habitat along the
project site. Mitigation measures will be necessary to offset the project’s
impact to bank habitat subject to CDFG jurisdiction as detailed in Subsection
4.3.4, below.
Impact BIO-2: Development of the project would have a significant impact
on bank habitat. (Significant) (Pg. 4.3-44)
Impacts from the proposed project would include the loss of low, moderate,
and high quality bank habitat. Overall, the project will remove
approximately 5,380 9,720 linear feet of the 10,120 linear feet of existing
habitat along the project site (Kellogg Creek, the ECCID Dredge Cut/Intake
Channel (Old Kellogg Creek), and Pantages Island.
Mitigation Measure BIO-2: Bank Habitat (Page 4.3-5)
d. Specifically, the applicant proposes to mitigate for the loss of 5,380
9,720 lineal feet of excavated low and moderate quality bank habitat
by: (1) enhancement of 9,157 lineal feet of existing low and moderate
low quality bank habitat, both onsite and offsite, to high quality bank
habitat (shaded riverine aquatic habitat and shallow water habitat) on
Pantages Island, ECCID Property on the south side of the ECCID Dredge
Cut/Channel, Old Kellogg Creek, and Kellogg Creek between Newport
Pointe and State Route 4.
Bank Habitat (Page 4.3-71)
Overall, the project will remove approximately 5,380 9,720 linear feet of the
10,120 linear feet of existing habitat along the project site. The applicant
proposes to mitigate for the loss of 5,380 9,720 lineal feet of excavated low
and moderate quality bank habitat by: (1) enhancement of 9,157 lineal feet
of existing low and moderate low quality bank habitat, both onsite and
offsite, to high quality bank habitat (shaded riverine aquatic habitat and
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shallow water habitat) on Pantages Island, ECCID Property on the south side
of the ECCID Dredge Cut/Channel, Old Kellogg Creek, and Kellogg Creek
between Newport Pointe and State Route 4.
In response to County-initiated staff comments, the draft EIR was updated to clarify
Mitigation Measure BIO-2 on page 4.3-49. These changes are reflected in the
MMRP.
Mitigation Measure BIO-2: Creek Bank habitat
a. Prior to removal or reconstruction of bank habitat along Kellogg Creek or
disturbing any creek/channel banks within the project site and at Pantages
Island, the applicant shall contact the CDFG, the Corps, the RWQCB, and the
Reclamation Board and determine if permits are warranted for the activities
pursuant to the regulations that are in effect. Proof of permits (for example,
a Section 404 permit, Section 401 permit, Section 1602 permit) or an
absence of requirements for such permits from these resource agencies
shall be provided to Contra Costa County Department of Conservation and
Development.
b. All mitigation measures implemented to improve bank habitat shall be
approved by the Corps, the RWQCB, CDFG, and the Reclamation Board (if
necessary) through issuance of necessary permits.
c. Mitigation for loss of bank habitat shall be completed as prescribed by the
CDFG, Corps, RWQCB, and Reclamation Board. The applicant has provided a
report to Contra Costa County describing how the applicant will mitigate
impacts to bank habitats, and these stated mitigations, described below,
shall become a condition of project approval.
d. Specifically, the applicant proposes to mitigate for the loss of 9,720 5,380
lineal feet of excavated low and moderate quality bank habitat by: (1)
enhancement of 9,157 lineal feet of existing low and moderate low quality
bank habitat, both onsite and offsite, to high quality bank habitat (shaded
riverine aquatic habitat and shallow water habitat) on Pantages Island,
ECCID Property on the south side of the ECCID Dredge Cut/Channel, Old
Kellogg Creek, and Kellogg Creek between Newport Drive Pointe and State
Route 4; and (2) creation of 1,903 lineal feet of moderate quality bank
habitat (shallow sloping or level bench to MHW with riparian trees and
grasses, rip-rap with willows between MHW and MLW) on the excavated
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e. portion of Pantages Island, and the North Cove and to near the end of Point
of Timber Road in the North Bay Kellogg Creek. Bank habitat mitigation
totals approximately 11,060 lineal feet which exceeds removal of lineal
footage by 1,340 lineal feet.
f.

Enhance existing bank habitat or create new bank habitat on-site and offsite, approximately 11,060 linear feet in total, including (1) shaded riverine
aquatic habitat and shallow water habitat (high quality bank habitat) on the
westerly, northerly, and southerly sides of Pantages Island and the ECCID
portion of the project site; and the creek bank ECCID easement area west of
the project site from the Pantages property line to the bridge, and Kellogg
Creek between Newport Drive and State Route 4; and (2) moderate quality
bank habitat along Kellogg Creek on the easterly side of Pantages Island and
the northerly side of the north cove at to the northeasterly end of the
project site.; and low quality bank habitat at the back of some waterfront
lots).

g. The revegetation design shall restore the bank to moderate quality habitat
following construction, which includes the following:
i. Riprap with willow plantings shall be established between mean low
water (MLW) and mean high water (MHW) to provide additional
stabilization and some shaded riverine aquatic habitat.
ii. A shallow sloping or level bench shall be established at approximately
MHW to support larger riparian trees such as Fremont cottonwood.
iii. The upper bank shall be sloped at 5:1 and also planted with riparian
trees and grasses.
iv. Riparian trees planted along the shallow sloping or level bench shall be
planted on 15-foot centers to ensure adequate bank coverage.
v. Native riparian trees such as valley oaks, California buckeyes, and
Fremont cottonwoods and native grasses can be used for revegetation.
vi. The planted riparian trees shall be monitored by a biologist or arborist
annually for a period of 5 years to ensure that mortality does not
exceed 20 percent after 5 years. If there is greater than 20 percent
mortality of planted trees after 5 years, the project proponent shall be
responsible for replanting and monitoring the trees for an additional 3year period.

3-63

Pantages Bays Project
Final EIR

3.0 EIR Text Revisions

vii. During the 5-year monitoring period invasive weed monitoring shall also
be conducted. In the event that an increase in the distribution or
density of invasive plants is documented (for example, water hyacinth
or Brazilian waterweed), an invasive weed management and eradication
program shall be developed and implemented.
viii. A performance bond, letter of credit, or other financial instrument shall
be established to pay for any remedial work that might need to occur.
ix. Once vegetation has become established, the upper bank should
provide overhanging vegetation cover for fish during most tidal
elevations. However, the placement of riprap without natural habitat
features (e.g., large woody debris) along most of the lower bank would
create minimal in-water habitat for fish. Given incorporation of both
high quality and low quality habitat features, this design is characterized
as being overall of moderate value.
To improve the overall habitat value of the bank, installation of tree
species along the lower bank may be possible by installing Sonatubes in
the rip-rap and planting the trees within these tubes. The Sonatubes
allow trees to grow along rip-rap banks without harming the integrity of
the bank. An alternative bank stabilization method other than rip-rap,
which provides the same or better overall quality of the habitat and
provides sufficient protectionagainst wave action, may also be
considered.
h. Low and moderate quality habitat along the south side of the ECCID Dredge
Cut/Intake Channel, to the Lakeshore/Lake bridge, along the westerly,
northerly, and southerly sides of Pantages Island, in the section of Old
Kellogg creek at the southwestern end of the project site and along the east
and west sides of Kellog Creek between Newport point Drive and State
Route 4, shall be restored to high quality habitat by creating a slope setback.
i.

The setback shall be created by excavating existing bank material from
approximately MLW to the top of the bank.
i. An intertidal berm with a 10:1 or 20:1 slope shall be established to
create shallow water habitat and stabilize the bank.
ii. The berm shall be planted with tules to provide in-water resting and
hiding places for fish.
iii. The upper bank shall be sloped at 3:1 or 5:1 and planted with native
riparian trees and shrubs to create shaded riverine aquatic habitat.
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iv. Trees and shrubs planted along upper bank shall be monitored by a
qualified biologist or arborist for a minimum 5-year period. If there is
greater than 20 percent mortality of planted trees and shrubs after 5
years, the applicant shall be responsible for replanting and monitoring
the trees for an additional 3-year period.
v. During the 5-year monitoring period invasive weed monitoring shall also
be conducted. In the event that an increase in the distribution or
density of invasive plants is documented (for example, water hyacinth
or Brazilian waterweed), an invasive weed management and eradication
program shall be developed and implemented.
vi. A performance bond, letter of credit, or other financial instrument shall
be established to pay for any remedial work that might need to occur.
j.

Existing low and moderate quality bank habitat around the westerly,
northerly, and southerly perimeter of Pantages Island shall be restored to
high-quality habitat by implementing the setback design as described for
the ECCID Dredge Cut/Intake Channel. This design shall be established
around most of the island, except for bank habitat adjacent to Kellogg
Creek. Bank habitat along Kellogg Creek shall be stabilized with riprap to
prevent erosion due to wave action from existing and future boater activity.
Therefore, this area of Pantages Island will be designed to provide
moderate-quality bank habitat as prescribed above.

In response to comment I4-19, I4-37, I4-38, I4-40, page 4.3-47 of the draft EIR has
been modified as follows.
Discussion of Less-than-Significant Impacts
Analysis of the project plans and site characteristics in the context of the
significance criteria stated above shows that there would be a less-thansignificant impact for one of the five criteria. The following discussion
presents the evidence in support of this conclusion.
c) Would the project have a substantial adverse effect, either directly or
through habitat modifications, on any species identified as a candidate,
sensitive, or special status species in local or regional plans, policies, or
regulations, or by the California Department of Fish and Game or U.S. Fish
and Wildlife Service?
Although a specimen of Delta button celery that was identified onsite was
vouchered at the University of California and Jepson Herbarium, CEQA
requires an analysis of the existing site conditions only and not historic
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conditions or findings. Thus, as Delta button celery no longer occurs on the
project site, impacts to this species from the currently proposed
development are not expected to result in significant adverse impacts to
this species. As such, pursuant to CEQA, no mitigation requirements for
Delta button celery are warranted.
Discussion of Significant Impacts
Analysis of the project plans and site characteristics in the context of the
significance criteria stated above shows that there would be a significant
impact for four five of the five six criteria. The following discussion presents
the evidence in support of this conclusion.
c) Would the project have a substantial adverse effect, either directly or
through habitat modifications, on any species identified as a candidate,
sensitive, or special status species in local or regional plans, policies, or
regulations, or by the California Department of Fish and Game or U.S.
Fish and Wildlife Service?
Impact BIO-A: Although multiple surveys confirmed the non-presence of
special-status species on the site, due to the presence of suitable habitat,
development of the project could have potentially significant impacts on
the Delta button celery, a state listed species, and/or other special-status
plants if they were to re-establish themselves between the last survey
periods and the time of site development. (Significant)
Although a specimen of Delta button celery was identified onsite and
vouchered at the University and Jepson Herbarium in Berkeley, subsequent
surveys could not locate the plant. CEQA requires an analysis of the existing
site conditions at the time of issuance of the Notice of Preparation or
beyond and not historic conditions or findings. Thus, as Delta button celery
no longer occurs on the project site based on surveys conducted in 2003,
2005 and 2006, impacts to this species are not likely to occur. However,
because the site is thought to contain suitable habitat to support this
species of plant because of the 1988 finding, if the plant was to re-emerge
after these recent survey periods, the impact would be considered
significant. Implementation of Mitigation Measure BIO-A(a) as described
below would reduce this impact to a less-than-significant level. The same
rationale regarding other special-status plants can be assumed, therefore, a
more generalized mitigation measure (Mitigation Measure BIO-A(b) has
been included to address other special-status plants that could possibly
occur in the project area.
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Mitigation Measure BIO-A: Special-Status Plants.
a. A pre-construction survey for the Delta button celery (Eryngium
racemosum) shall be conducted by a qualified biologist during the
plant’s blooming period (June to October), prior to site development.
The survey shall be conducted in the area of the project site south of
Point of Timber Road. If Delta button celery is not found, no further
mitigation is needed. If Delta button celery is found, a qualified
biologist shall implement feasible alternative measures such as plant
relocation, seed collection, propagation or other suitable measures,
including monitoring and reporting, that would reasonably reduce the
potential impacts on Delta button celery. The qualified biologist shall
coordinate implementation of these measures with the California
Department of Fish and Game and efforts shall be consistent with
related protocols.
b. Pre-construction special-status plant surveys shall be conducted by a
qualified biologist prior to site development. Pre-construction surveys
shall occur during the season that provides an adequate opportunity to
identify occurrences of any special-status plants. If no special-status
plants are found, no further mitigation is needed. If a special-status
plant or plants are found, a qualified biologist shall implement feasible
alternative measures such as plant relocation, seed collection,
propagation or other suitable measures, including monitoring and
reporting, that would reasonably reduce the potential impacts to the
identified special-status plant. The qualified biologist shall coordinate
implementation of these measures with the California Department of
Fish and Game and efforts shall be consistent with related protocols.
In response to the comment S1-14, I4-24, I4-38, and I4-40, page 4.3-63 of the draft
EIR text has been modified as follows.
Mitigation Measure BIO-9: Swainson’s Hawk
a. [remain as is]
b. To ensure that no impacts occur to any nesting Swainson’s hawks (on or
adjacent to the project site), preconstruction nesting surveys shall be
conducted in conformance with Recommended Timing and
Methodology for Swainson’s Hawk Nesting Surveys in California’s
Central Valley (Swainson’s Hawk Technical Advisory Committee, 2000).
No more then month prior to construction to establish whether
Swainson’s hawk nests within 1,000 feet of the project site are
occupied.
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c. If an active nest is found within 0.25 miles of on or adjacent to the
project site “to avoid potential violation of Fish and Game Code 2080
(i.e., killing of listed species), project-related disturbance at active
Swainson’s hawk nesting sites should be reduced or eliminated during
critical phases of the nesting cycle (March 1- September 15
annually)”(CDFG 1994).
d. [remain as is]
e. [remain as is]
f.

[remain as is]

In response to the California Department of Fish and Game comment S1-15,
Mitigation Measure BIO-10 on page 4.3-64 has been revised as follows to reflect this
revised guidance.
Mitigation Measure BIO-10: Western Burrowing Owl
Western burrowing owl surveys shall be conducted according to the
methodologies prescribed by CDFG in their 1995 Staff Report on Burrowing
Owl Mitigation and the Burrowing Owl Consortium in their 1993 Burrowing
Owl Survey Protocol and Mitigation Guidelines are more likely to be
accepted by CDFG., dated March 7, 2012. Below we provide a summary of
the survey methodology methodologies that shall be used to conduct
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burrowing owl surveys. contained in the Staff Report on Burrowing Owl
Mitigation that would be applicable to the project site. These surveys
would meet the standards of care required by CEQA for conducting surveys
for the western burrowing owl and are accepted by CDFG.
a. Initiating Survey. An initial take avoidance survey shall be conducted no
less than 14 days prior to initiating ground disturbance activities.
Burrowing owls may re-colonize a site after only a few days. Time
lapses between project activities will trigger subsequent take avoidance
surveys including but not limited to a final survey conducted within 24
hours prior to ground disturbance.
b. Number of visits and timing. Conduct four survey visits: 1) at least one
site visit between February 15 and April 15, and 2) a minimum of three
survey visits, at least three weeks apart, between April 15 and July 15,
with at least one visit after June 15.
c. Survey method. Conduct surveys by walking straight-line transects
spaced 7 meters (m) to 20 m apart, adjusting for vegetation height and
density. At the start of each transect and, at least, every 100 m, scan
the entire visible project area for burrowing owls using binoculars.
During walking surveys, record all potential burrows used by burrowing
owls as determined by the presence of one or more burrowing owls,
pellets, prey remains, whitewash, or decoration. Some burrowing owls
may be detected by their calls, so observers should also listen for
burrowing owls while conducting the survey.
d. Weather conditions. Poor weather may affect the surveyor’s ability to
detect burrowing owls, therefore, avoid conducting surveys when wind
speed is >20 km/hr, and there is precipitation or dense fog. Surveys
have greater detection probability if conducted when ambient
temperatures are >20º C, <12 km/hr winds, and cloud cover is <75%.
e. Time of day. Daily timing of surveys varies according to the literature,
latitude, and survey method. However, surveys between morning civil
twilight and 10:00 AM and two hours before sunset until evening civil
twilight provide the highest detection probabilities.
f.

Avoiding burrowing owls. A primary goal is to design and implement
projects to seasonally and spatially avoid negative impacts and
disturbances that could result in take of burrowing owls, nests, or eggs.
Avoidance measures may include but not be limited to:
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Avoid disturbing occupied burrows during the nesting period, from
February 1 through August 31.



Avoid impacting burrows occupied during the non-breeding season
by migratory or non-migratory resident burrowing owls.



Avoid direct destruction of burrows through chaining (dragging a
heavy chain over an area to remove shrubs), disking, cultivation,
and urban, industrial, or agricultural development.



Develop and implement a worker awareness program to increase
the on-site worker’s recognition of and commitment to burrowing
owl protection.



Place visible markers near burrows to ensure that equipment and
other machinery does not collapse burrows.



Do not fumigate, use treated bait or other means of poisoning
nuisance animals in areas where burrowing owls are known or
suspected to occur (e.g., sites observed with nesting owls,
designated use areas).



Restrict the use of treated grain to poison mammals to the months
of January and February.

g. Minimizing Impacts. If burrowing owls and their habitat can be
protected in place on or adjacent to the project site, the use of buffer
zones, visual screens or other measures while project activities are
occurring can minimize disturbance impacts. A qualified biologist shall
conduct site-specific monitoring to inform the project proponent of
buffer requirements. See Staff Report on Burrowing Owl Mitigation
(2012) for additional guidance.
h. Permanent Impacts. Refer to Staff Report on Burrowing Owl Mitigation
(2012) for additional guidance regarding mitigation of permanent
impacts to burrowing owl habitat loss.
a. A nesting survey shall be conducted for western burrowing owl in the
spring of the year prior to construction of the project and again 30 days
prior to construction of the project.
b. If the site would be developed in the winter, then the following surveys
should be conducted in the winter months. Since burrowing owls move
around (through dispersal and local movements) readily in the winter
months, and since there are migrants that can temporarily occupy
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burrows in the winter, surveys conducted in the winter months are less
reliable at detecting resident burrowing owls. Regardless of whether
development commences in the winter months, surveys must be
completed as described below for spring/summer surveys.
c. Surveys shall commence at least 90 days in advance of projected site
disturbance and again in the 30 day period just prior to breaking
ground. In accordance with the Consortium’s guidelines, four site visits
are recommended for a complete survey. Two surveys shall be
conducted 90 days before ground disturbance associated with the
project and two surveys shall be conducted in the 30 day period prior to
ground disturbance associated with the project. The CDFG Staff Report
states that preconstruction surveys need to be completed within 30
days of grading prior to CDFG accepting a survey conclusion that no
burrowing owls occur in a proposed study area (i.e., negative findings).
If no owls are found during these surveys, no further regard for the
burrowing owl would be necessary.
d. Western burrowing owl surveys shall be conducted from two hours
before sunset to one hour after, or one hour before to two hours after
sunrise. All burrowing owl sightings, occupied burrows, and burrows
with owl sign (e.g., pellets, excrement, and molt feathers) must be
counted and mapped.
e. Surveys shall be conducted by walking all suitable habitat on the entire
project site and (where possible) in areas within 150 meters (approx.
500 feet) of the project impact zone. The 150-meter buffer zone is
surveyed to identify burrows and owls outside of the project area which
may be impacted by factors such as noise and vibration (heavy
equipment) during project construction.
f.

Pedestrian survey transects shall be systematically spaced to allow 100
percent visual coverage of the ground surface. The distance between
transect center lines shall be no more than 30 meters (approx. 100 ft.)
and shall be reduced to account for differences in terrain, vegetation
density, and ground surface visibility. To effectively survey large projects
(100 acres or larger), two or more surveyors shall be used to walk
adjacent, parallel transects.

g. To avoid impacts to owls from surveyors, owls and/or occupied burrows
should be avoided by a minimum of 50 meters (approx. 160 ft.) if in the
non-breeding months (October 1st through February 1st) and 250 feet
during the breeding months (February 1st through October 1st).
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Disturbance to occupied burrows and within the established buffers
should be avoided until no burrowing owls occur on the site. Note that
CDFG can approve a passive western burrowing owl eviction plan during
the non-breeding season.
h. If burrowing owls are detected on the site during the breeding season
(peak of the breeding season is April 15 through July 15), and appear to
be engaged in nesting behavior, a fenced 250-foot buffer would be
required between the nest site(s) (i.e., the active burrow(s)) and any
earth-moving activity or other disturbance in the project area. This 250foot buffer could be decreased to 160 feet once it is determined by a
qualified raptor biologist that the young have fledged (that is, left the
nest). Typically, the young fledge by August 31. This date may be earlier
than August 31, or later, and would have to be determined by a
qualified burrowing owl biologist. If burrowing owls were found on the
project site, a qualified biologist would also need to delineate the extent
of burrowing owl habitat on the site.
i.

To mitigate impacts to burrowing owls, CDFG prescribes that six and a
half acres (6.5 acres) of replacement habitat be set aside (i.e., protected
in perpetuity) per pair of burrowing owls, or unpaired resident bird.
Such a set-aside will offset permanent impacts to burrowing owl
habitat. To illustrate the extent of mitigation land required by California
Department of Fish and Game, we provide this example: If two pairs of
burrowing owls are identified on the project site, 13 acres of mitigation
land would be acquired. Or, if one pair and one resident bird are
identified, 13 acres of mitigation land would be acquired. The protected
lands should be adjacent to occupied burrowing owl habitat if possible,
and at a location selected in consultation with CDFG. Land identified to
offset impacts to burrowing owls must be protected in perpetuity by a
suitable property instrument, e.g., a conservation easement or fee title
acquisition. Any mitigation lands set aside for burrowing owl would also
include preparation of a Mitigation Plan for burrowing owl and their
habitat. A Mitigation Plan shall be prepared and submitted to CDFG for
this agency’s review and comment. Contra Costa County Department of
Conservation and Development must approve the Mitigation Plan prior
to issuing a grading permit for the proposed project.

j.

The Mitigation Plan shall identify the mitigation site and any activities
proposed to enhance the site, including the construction of artificial
burrows and maintenance of California ground squirrel populations on
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the mitigation site. In addition, for each pair of burrowing owls found in
the construction area, two artificial nesting burrows will be created at
the mitigation site. The Plan should also include a description of
monitoring and management methods proposed at the mitigation site.
Monitoring and management of any lands identified for mitigation
purposes would be the responsibility of the applicant for at least five
years. An annual report must be prepared for submittal to CDFG and
Contra Costa County Department of Conservation and Development by
December 31 of each monitoring year. Contingency measures for any
anticipated problems should be identified in the plan.
k. With permission from state and federal regulatory agencies and in
agreement with the Conservancy, the applicant may make a financial
contribution to the Conservancy to mitigate impacts to burrowing owls
and burrowing owl habitat.
In response to comment S1-16, I4-20, I4-37, I4-39, I4-40, the following modification
of page 4.3-67, Impact and Mitigation Measure BIO-11 has been made.
Impact BIO-11: Development of the project would have a potentially
significant impact on other protected nesting birds. (Significant)
Birds protected pursuant to the Federal Migratory Bird Treaty Act and CDFG
Code §3503 and §3800 could nest on the project site and may be disturbed
to an extent that eggs and/or young would be lost. Additionally, the
loggerhead shrike and the tricolored blackbird, both California species of
special concern, could nest onsite. The California black rail, a state-listed
threatened species, although not present onsite based on past surveys, but
with the presence of suitable habitat, has been added to this impact
discussion and mitigation measures to ensure the species protection at time
of construction. Possible impacts to protected bird species during the
nesting season would be regarded as a significant impact. Implementation
of Mitigation Measure BIO-11 as described below would reduce this impact
to a less-than-significant level.
Mitigation Measure BIO-11: Impacts to Other Nesting Birds.
a. A nesting survey shall be conducted no more than 14 days prior to tree
removal and/or breaking ground (surveys should be conducted a
minimum of 3 separate days during the 14 days prior to disturbance)
prior to commencing with construction work if this work would
commence between February 1 and September 1 March 15 and August
31. If a lapse in project-related work of 15 days or longer occurs,
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another focused survey consistent with related protocols and if
required, consultation with CDFG shall occur be required before project
work can be reinitiated.
b. If special-status birds, such as loggerhead shrike, or tri-colored
blackbird, and/or California black rail, are identified within the area of
affect, the project sponsor shall contact CDFG regarding appropriate
buffer sizes and shall fence off a 100-foot non-disturbance radius
around the nest must be fenced according to this measure. No
construction or earth-moving activity shall occur within this 100-foot
staked buffer until it is determined by a qualified ornithologist that the
young have fledged (that is, left the nest) and have attained sufficient
flight skills to avoid project construction zones. This typically occurs by
August 1. This date may be earlier than August 1, or later, and would
have to be determined by a qualified ornithologist. Similarly, the
qualified ornithologist could modify the size of the buffer based upon
site conditions and the bird’s apparent acclimation to human activities.
c. If common (that is, not special-status) passerine birds (that is, perching
birds such as northern mockingbirds) are identified nesting in the trees
proposed for removal, tree removal would have to be postponed until it
is determined by a qualified ornithologist that the young have fledged
and have attained sufficient flight skills to leave the project site.
Typically, most passerine birds can be expected to complete nesting by
August 1, with young attaining sufficient flight skills by this date that are
sufficient for young to avoid project construction zones. Unless
otherwise prescribed for special-status bird species, upon completion of
nesting no further protection or mitigation measures would be
warranted for nesting birds.
In response to staff-initiated staff comments, the draft EIR was updated to clarify
Mitigation Measure BIO-12 on page 4.3-68. These changes are reflected in the
MMRP.
Mitigation Measure BIO-12: Impacts to Waters of the United States and/or
State.
Authorization from the Army Corps of Engineers (Corps) and the Central Valley
Regional Water Quality Control Board (CVRWQCB) (for example, an Individual
Permit and a Certification of Water Quality) shall be obtained prior to filling any
waters of the U.S./State on the project site.
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A Conceptual Wetland and Emergent Marsh Preservation and Mitigation Plan
for Pantages Bays was prepared by Gibson & Skordal, LLC (dated November 15,
2006). According to this mitigation plan, minimization of indirect impacts would
be accomplished by grading home pads to drain toward streets and away from
open space areas, landscaping with native plants, construction on bioswales,
maintaining natural buffers between the development and the preserved marsh
habitat within the open space areas, and using native plantings as landscaping
buffers between development and open space preserve areas. An exception is
at the Emergency Vehicle Access (EVA) crossing of the marsh where there is no
buffer. The location of the EVA was chosen so that the road crossed the marsh
at its narrowest point. In most other cases, there is a minimum of 50 feet
between the edge of the residential development and the preserved marsh. At
some locations, grading would encroach into the 50 foot width; however, the
graded area would be planted with native vegetation and maintained naturally
(no irrigation) such that it functions as a buffer. The open space preserve area
shall be separated from adjacent development or recreational areas with
permanent fencing that protects the open space preserve from unauthorized
use while providing a visual connection to the open space. Residential fences
would be tubular steel or some other form of permanent, visually open, fencing
where houses back up to the open space preserve. Past mitigation efforts from
other development projects have shown that with open fencing, protected
areas are kept free from dumping of trash by homeowners as the community
has more connection and feels more stewardship of the open space. In addition,
along the EVA/trail, kiosks with educational signage will be developed to reduce
human-induced impacts.
Impacts to waters of the United States/State will also be minimized by
implementing the following measures:
a. The project proponent shall implement best management practices
consistent with the Storm Water Pollution Prevention Plan (SWPPP)
prepared for the project to protect the emergent marsh and wetland
mitigation area, including installing orange construction fencing, hay or
gravel waddles, and other protective measures.
b. During project construction, a biological monitor shall be onsite to monitor
the integrity of preserved wetlands and other waters.
c. For those wetland areas that cannot be avoided, compensation wetlands
shall be enhanced/created to replace those wetlands permanently affected

3-75

Pantages Bays Project
Final EIR

3.0 EIR Text Revisions

by project activities. If possible, wetlands shall be created on-site and shall
resemble those wetlands affected by the project (known as in-kind
replacement).
d. All impacted wetlands shall be replaced at a minimum 1:1 ratio (for each
square foot of impact, one square foot of wetland would be
enhanced/created) or as otherwise specified in permitting conditions
imposed by the Corps and RWQCB.
e. The specific mitigation for the project consists of the components listed
here:



Creation of approximately 5.36 acres of seasonal wetland on-site;



Creation of approximately 0.30 acre of marsh habitat on-site;



Creation and enhancement of approximately 11,060 linear feet of bank
habitat on-site, and off-site, including Shaded Riverine Aquatic habitat
and shallow water habitat. The off-site mitigation includes the ECCID
Dredge Cut from the Pantages property line to the bridge, linking
Lakeshore/Lakes neighborhoods and the RD 800 Kellogg Creek Banks
from Newport Drive to State Route 4;



Creation of approximately 46 acres of open water habitat on-site;



Preservation of all avoided and created aquatic areas; and



Implementation of a comprehensive long-term storm water
management plan designed to protect water quality.

The compensatory mitigation envisioned for the project will consist of two
major efforts. First will be the creation of seasonal wetland habitat in the
uplands adjacent to the preserved marsh, and second will be the creation and
enhancement of bank habitat within the project area.
Creation (Compensatory Mitigation)
Seasonal Wetland/Emergent Marsh/Open Water Habitat
a. A minimum of approximately 5.29 acres of seasonal wetland and 0.30 acre
of marsh shall be created within the 44-acre preserve area. Specifically, the
creation of the seasonal wetland will occur in the 12.58-acre upland area in
the northwest corner of the site. The expansion of the marsh shall be
accomplished either on the eastern side of the existing marsh on the new
peninsula created by the opening of the northern bay or along the western
side of the existing marsh. This represents a 1:1 mitigation ratio (created
wetlands to impacted wetlands).
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b. Soil borings shall be taken prior to the construction of the seasonal wetlands
within the open space preserve to verify the suitability of the proposed
wetland soils (e.g. cobbly soils or old alluvium would not be suitable soils).
c. Ground water depths shall also be identified within the open space
preserve.
d. The locations of the created wetlands shall be selected based on the
existing topography within the uplands, soil composition, and ground water
depths, and the created seasonal wetlands shall be excavated to a depth
necessary to accumulate seasonal (winter) groundwater and/or to any clay
layer that will perch rainfall.
e. The upper 6 inches of top soil shall be scalped from the seasonal wetlands
to be impacted and will be placed in the created wetlands for seed source.
These topsoils would contain a seed bank of the impacted pool plant species
which would germinate with fall/winter hydration of the re-created pools.
f.

The created wetlands shall be very slightly over excavated to accommodate
the addition of topsoil.

g. This mitigation measure may be substituted by implementing another
wetland compensation plan that is approved for the project by both the
Corps and the RWQCB.
Creek Bank Habitat
Overall, the project will remove result in the loss of approximately 9,720 5,380
linear feet of the 10,120 linear feet of existing habitat along the project site.
The applicant proposes to mitigate for the loss of 9,720 5,380 lineal feet of
excavated low and moderate quality bank habitat by: (1) enhancement of 9,157
lineal feet of existing low and moderate low quality bank habitat, both onsite
and offsite, to high quality bank habitat (shaded riverine aquatic habitat and
shallow water habitat) on Pantages Island, ECCID Property on the south side of
the East Contra Costa Irrigation District (ECCID) Dredge Cut/Channel, Old Kellogg
Creek, and Kellogg Creek between Newport Drive Pointe and State Route 4; and
(2) creation of 1,903 lineal feet of moderate quality bank habitat (shallow
sloping or level bench to MHW with riparian trees and grasses, rip-rap with
willows between MHW and MLW) on the excavated portion of Pantages Island,
and the northerly side of the North Cove and to the end of Point of Timber Road
in the North Bay Kellogg Creek. Bank habitat mitigation totals approximately
11,060 lineal feet.
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Open Space Preservation
The preserved and created seasonal wetlands and marsh habitat would be
located within a 44-acre permanently preserved area. In addition, the
approximately 11,060 linear feet of enhanced and created bank habitat shall
Open Space Parcel “C” and the marsh habitat on Pantages Island (Open Space
Parcel “D”) would also be permanently preserved in perpetuity through
conservation easements or covenants. It is envisioned that ownership of the 44
acres of open space preserve areas as well as the enhanced bank habitat on
ECCID property and Pantages Island and the created banks within the bays and
coves will be transferred to RD 800, and that a conservation easement would be
conveyed to the Town of Discovery Bay Community Services District (TDBCSD)
for preservation in perpetuity, or some other public agency deemed approved
by CDD. The TDBCSD would also function as the Preserve Manager and conduct
the long-term monitoring and maintenance of the preserve areas in perpetuity.
On the adjoining Ravenswood project, ownership of an open space parcel with
seasonal wetlands controlled by a conservation easement has been conveyed to
the TDBCSD for the same purpose pursuant to Corps Permit No. 199400928.
TDBCSD will therefore be able to ensure consistent and coordinated
management of the two conservation areas. In addition, the approximately
11,060 linear feet of enhanced and created bank habitat would be preserved in
perpetuity. The lineal footage within the project site will be included as part of
Water Parcel “F”, as modified to include that creek bank and shoring walls. It is
envisioned that Parcel “F” as modified and the enhanced bank habitat on the
ECCID property and Pantages Island will be transferred to Reclamation District
800 (RD800). RD 800 already owns the mitigation Kellogg Creek banks from
Newport Drive to State Route 4. RD 800 will own and be responsible by
conservation covenants to monitor and maintain the these bank habitats within
Pantages Bays in perpetuity. Funding for maintenance of the permanently
preserved open space conservation area will be provided through annual
assessments of homeowners in Pantages Bays that are secured through a
TDBCSD landscape and lighting district or a binding, permanent agreement
completed prior to filing the Final Map. With respect to the creek bank
conservation areas owned by RD 800, the assessment will be created by a
Proposition 218 vote undertaken prior to the filing of the Final Map. This
funding and monitoring is separate from the compensatory mitigation
monitoring for the created wetlands is outlined in the Conceptual Wetland and
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Emergent Marsh Preservation and Mitigation Plan for Pantages Bays was
prepared by Gibson & Skordal, LLC (dated November 15, 2006). Alternative
long-term mitigation monitoring acceptable to permitting agencies may also be
considered.
A 5-year monitoring program will be established to monitor the progress of the
wetland mitigation toward an established goal. At the end of each monitoring
year, an annual report will be submitted to the Corps, RWQCB and Contra Costa
County. This report will document the hydrological and vegetative condition of
the mitigation wetlands, and will recommend remedial measures as necessary
to correct deficiencies.
Aside from the minimum replacement ratio and in perpetuity protection,
various regulatory agencies may provide additional conditions and stipulations
for permits. Permits for impacts to waters of the U.S. will be required by the
Corps. Similarly, permits for impacts to waters of the state will be required by
both the RWQCB and CDFG prior to the impacts occurring. These agencies will
likely impose their own mitigation requirements. Any other conditions that are
stipulated for impacts to waters of the U.S. or state by the Corps, RWQCB,
and/or CDFG shall also become conditions of project approval.

4.4 Cultural
No changes have been made to this section of the draft EIR.

4.5 Energy
No changes have been made to this section of the draft EIR.

4.6 Geology and Soils
No changes have been made to this section of the draft EIR.
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4.7 Global Climate Change
No changes have been made to this section of the draft EIR.

4.8 Hazards and Hazardous Materials
In response to the Contra Costa Health Services comment R1-2, additional detail has
been provided to page 4.8-3 of the draft EIR to clarify the number of septic tanks
within the project site.
As part of the ESA, the project site was viewed for indications of potential
sources of soil or groundwater contamination. Indications of contamination
include evidence of hazardous materials storage, surficial staining or
discoloration, debris, and stressed vegetation. The site was also inspected
for fill/ventilation pipes, ground subsidence, and other evidence of existing
or preexisting USTs. Additionally, several inoperative septic systems were
identified to exist within the project site associated with former residences.
In response to comment I4-28 and I4-29, page 4.8-11 has been updated as follows:
Mitigation Measure HAZ-1a: Prior to issuance of grading permits, soil
samples shall be collected from the paint disposal area, by a qualified
professional, and analyzed for metals, petroleum hydrocarbons, and volatile
organic compounds. Soil samples shall be compared to the Environmental
Screening Levels (ESLs) as determined by the California Regional Water
Quality Control Board San Francisco Bay Region. If soil samples exceed ESLs,
the soil shall be investigated and remediated under the oversight of the
Contra Costa Environmental Health Division (CCEHD). Additionally, the site
shall be inspected by an environmental professional, appointed by the
County, during demolition and preliminary grading activities.
In the event that previously unidentified contaminants are discovered, the
contamination shall be reported to CCEHD and investigated and remediated
under the oversight of CCEHD in accordance with existing regulatory
programs.
Mitigation Measure HAZ-1b: The project site shall be inspected by an
environmental professional who specializes in hazardous materials and
contamination, appointed by CCD, and paid for by the applicant, during
demolition and preliminary grading activities. In the event that previously
unidentified contaminants are discovered, the contamination shall be
reported to CCEHD and investigated and remediated under the oversight of
CCEHD in accordance with existing regulatory programs.
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4.9 Hydrology and Water Quality
In response to the Central Valley Regional Water Quality Control Board comment R44, the following text has been added to page 4.9-7 of the draft EIR.
Clean Water Act
The Clean Water Act (CWA) was enacted by Congress in 1972 and amended
several times since inception. It is the primary federal law regulating water
quality in the United States, and forms the basis for several state and local
laws throughout the country. Its objective is to reduce or eliminate water
pollution in the nation’s rivers, streams, lakes, and coastal waters. The CWA
prescribed the basic federal laws for regulating discharges of pollutants as
well as set minimum water quality standards for all “waters of the United
States.” Several mechanisms are employed to control domestic, industrial,
and agricultural pollution under the CWA. At the federal level, the CWA is
administered by the U.S. Environmental Protection Agency (EPA). At the
state and regional level, the CWA is administered and enforced by the State
Water Resources Control Board (SWRCB) and the Regional Water Quality
Control Boards (RWQCBs). The state of California has developed a number
of water quality laws, rules, and regulations, in part to assist in the
implementation of the CWA and related federally mandated water quality
requirements. In many cases, the federal requirements set minimum
standards and policies and the laws, rules, and regulations adopted by the
state and regional boards exceed the federal requirements.
The State Water Board assesses water quality data for California’s waters
every two years to determine if they contain pollutant levels that exceed
protective water quality and standards under Section 303(d) of the Federal
Clean Water Act. As of February 2013, the Clean Water Act 303(d) Listed for
Impaired Water Bodies includes a 14 mile segment of Kellogg Creek
(between Los Vaqueros Reservoir to Discovery Bay; partly in Delta
Waterways, western portion), which is located in the general vicinity of the
project site. This segment is listed for pollutants such as E.coli, dissolved
oxygen, salinity, and sediment toxicity.6

6

California Environmental Protection Agency State Water Resources Control Board. Accessed February
8, 2013 from http://www.waterboards.ca.gov/water_issues/programs/tmdl/integrated2010.shtml
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Project Consistency Analysis
The project would include a storm water drainage and treatment system to
convey runoff into the developed bays, coves, and Kellogg Creek, which are
tidally influenced. Linear bioretention facilities would serve as soil filtration
and would treat the water to reduce water quality impacts to receiving
waters (i.e., Kellogg Creek) (see Figure 4.9-1). Adherence to Mitigation
Measures HYD-1a-c would ensure that water bodies are not degraded
below the established water quality standards, including those listed on the
303(d) List for Impaired Water Bodies.
The system will be designed per criteria in the County’s C.3 Storm water
Technical Guidance Manual and the California Storm water Best
Management Practice Handbook to provide a level of treatment that meets
or exceeds existing standards, as described in Chapter 3.0, Project
Description, and elsewhere in this section.
During construction, erosion control and storm water pollution prevention
plans would prevent construction-related pollution from contaminating
downstream receiving waters consistent with the above mentioned
documents. As such, the project would be consistent with the Clean Water
Act.
In response the Central Valley Regional Water Quality Control Board comment R4-1,
additional detail regarding the project’s consistency with the RWQCB Basin Plan has
been added on page 4.9-14.
Project Consistency Analysis
The discharge of dredge or fill will be considered by the Corps and, if
approved, the Corps will issue a 401 permit to the project applicant.
Additional requirements regarding 401 certification are discussed in Section
4.3, Biological Resources, of the draft EIR.
Additionally, as described in Section 4.3, Biological Resources of this draft
EIR, the RWQCB maintains jurisdiction over federal and state waters located
on the project site, pursuant to the Porter-Cologne Water Quality Control
Act. The Water Quality Control Plan (Basin Plan), adopted for the
Sacramento River and San Joaquin River Basins, define the objectives and
benefits of protecting ground water and surface water. Ground water is
described in the Basin Plan to yield water to support municipal and
domestic water supply, agricultural processes, and industrial process; and
surface water to support municipal water supply and biological processes of
various species and habitats. With regards to the project, Best
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Management Practices (BMPs) will be used throughout construction and
implementation to protect the beneficial use of the water quality, as
outlined in the Basin Plan. Further, the project protects water quality
through various mitigation measures outlined in detail in Section 4.3,
Biological Resources and Section 4.9, Hydrology and Water Quality of the
draft EIR.
In response the Central Valley Regional Water Quality Control Board comment R4-3,
detail regarding the project’s consistency with the State Board Resolution No. 68-16
has been added to page 4.9-14 of the draft EIR.
State Water Board Resolution 68-16
The California State’s Antidegradation Policy, formally known the Statement
of Policy with Respect to Maintaining High Quality Waters in California
(State Water Board Resolution No. 68-16), restricts degradation of surface
and groundwater in California.7 In particular, this policy protects water
bodies where existing quality is higher than necessary for the protection of
beneficial uses. The Antidegradation Policy states:
1) Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become
effective, such existing high quality will be maintained until it has been
demonstrated to the State that any change will be consistent with
maximum benefit to the people of the State, will not unreasonably
affect present and anticipated beneficial use of such water and will not
result in water quality less than prescribed in the policies.
2) Any activity which produces or may produce a waste or increased
volume or concentration of waste and which discharges or proposes to
discharge to existing high quality waters will be required to meet waste
discharge requirements which will result in the best practicable
treatment or control of the discharge necessary to assure that (a) a
pollution or nuisance will not occur and (b) the highest water quality
consistent with maximum benefit to the people of the State will be
maintained.

7

Regional Water Resources Control Board. 2012. Resolution 68-16 Statement of policy with respect to
maintaining high quality waters in California. Accessed February 11, 2013 from
http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/1968/rs68_016.pdf
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Project Consistency Analysis
The wastewater generated by the project would not violate any wastewater
discharge requirement as residential wastewater would be accepted and
treated by the Discovery Bay Wastewater Treatment Facility. The project
would be subject to the regional NPDES Storm Water Discharge Permit and
County’s C.3 requirements during project construction and operation.
Adherence to Mitigation Measures HYD-1a-c would ensure that water
bodies are not degraded below the established water quality standards.
Preparation of a SWPPP would include compliance with RWQCB guidelines,
an erosion control plan addressing control of sediment, stabilization of
erosion, protection of water quality, and soil stabilization techniques.
In response to the Contra Costa County Flood Control & Water Conservation District
comment R6-1, page 4.9-15 of the draft EIR has been updated to reflect the Title 10
Ordinance of the Contra Costa County Code of Ordinances.
Contra Costa County Code, Title 10, Section 1010
The Title 10 Ordinance of the Contra Costa County Code of Ordinances
provides general provisions for the implementation of drainage, recreation
and riparian vegetation provisions of the general plan, protect watercourse
riparian vegetation, permit control of projects that may change the
hydraulic characteristics of watercourses and drainage facilities, control
erosion and sedimentation, prevent the prevent the placement or discharge
of polluting matter into watercourses, and require adequate watercourse
drainage facilities. The County has Title 10 Ordinance resources available on
its website: http://www.co.contra-costa.ca.us/index.aspx?NID=516.
Project Consistency Analysis
As identified below under Mitigation Measure HYD-1B, the project must
obtain a permit for drainage activities for creek improvements to the
Kellogg Creek and Old Kellogg Creek, as designated in the Contra Costa
County Ordinance Code Title 10.
Mitigation Measure HYD-1b: The applicant shall submit a Storm Water
Pollution Prevention Plan (SWPPP) for review and approval by the Building
Inspection Division of the Department of Conservation and Development.
The SWPPP shall be consistent with the terms of the State Construction
Storm Water General Permit, the manual of Standards for Erosion and
Sedimentation Control Measures by the Association of Bay Area
Governments, policies and recommendations of the County and the
RWQCB. The County has SWPPP resources available on its website:
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http://www.co.contra-costa.ca.us/depart/pw/design/swppp/. Additionally,
the Title 10 Ordinance (1010) of the Contra Costa County Code of
Ordinances requires the project sponsor to obtain a permit for drainage
activities for creek improvements to Kellogg Creek and Old Kellogg Creek.
In response to the Contra Costa County Flood Control & Water Conservation District
comment R6-2, page 4.9-25 of the draft EIR has been updated to add detail
regarding the outlet pipe and headwall structure during development of the South
Cove area and the improvements to Old Kellogg Creek.
d) Would the project substantially alter the existing drainage pattern of
the site or area, including through the alteration of the course of a stream
or river, or substantially increase the rate or amount of surface runoff in a
manner which would result in flooding on- or off-site?
The majority of the project site is considered undeveloped and pervious.
Storm water generally drains towards the topographically lower seasonal
wetlands and the emergent marshes on the northern portion of the project
site and ultimately enters Kellogg Creek and Indian Slough. Implementation
of the project would add approximately 70 acres of impervious surface to
the project site; the remaining area would be open water and open space.
The project includes a storm water drainage and treatment system that
collects runoff from individual drainage areas into a series of linear
bioretention facilities. Lots, sidewalks, and roadways would drain toward
the linear bioretention facilities via overland flow. Treated runoff would be
collected into a series of perforated pipe underdrains that would discharge
the storm water into the developed bays, coves, and Kellogg Creek, in
compliance with Section 401/404 and C.3 standards.
The storm drain outlets within the project site would be protected with flap
gates to prevent water from back-flowing into the streets during very large
storm events. During large storm events, water would flow overland into
the bays, which are tidally influenced.
A water quality detention basin located in the Ravenswood development
near the South Cove area of Pantages Bay, contains storm drain
infrastructure. The outlet pipe and headwall, in this case, are located away
from the proposed improvement areas related to the project and
surrounded by a perimeter fence, which would adequately prevent damage
to the infrastructure.
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As previously described, C.3 requires that certain areas within the County
implement a net zero increase in storm water runoff as a result of new
impervious surfaces. However, because all surface water runoff from the
project site would drain into to a connection point within tidally influenced
waterways, the project area does not require a net zero increase in storm
water runoff. The project would demonstrate compliance with the
requirement to manage increases in runoff peak flows and durations as
included in Option 4a of the HMP. The increases in runoff peaks would not
substantially contribute to off-site flooding since the storm drain outfall
would connect directly to tidally influenced areas with direct connections to
the Delta.
As the proposed storm drainage would handle all stormwater runoff from
the developed portion of the site, on- and off-site flooding would not occur.
The increase in surface runoff from the project site is therefore considered
less than significant.
In response to the Town of Discovery Bay Community Service District comment L1-7,
Mitigation Measure HYD-2 on page 4.9-32 has been revised as follows.
Mitigation Measure HYD-2: Prior to the issuance of grading permits, the project
applicant shall coordinate with Contra Costa Environmental Health Division
(CCEHD) to identify and survey the existing and abandoned groundwater wells
on the project site.
The identified groundwater wells shall be properly decommissioned and/or
retrofitted under permit from CCEHD. CCEHD shall inspect the decommissioned
wells for approval.

4.10 Land Use and Planning
No changes have been made to this section of the draft EIR.

4.11 Mineral Resources
No changes have been made to this section of the draft EIR.

4.12 Noise
In response to staff -initiated staff comments, the draft EIR was updated to clarify
Mitigation Measure NOI-1(b) on page 4.12-16. These changes are reflected in the
MMRP.
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Mitigation Measure NOI-1b: The project applicant shall prepare a detailed
construction noise mitigation plan for review and approval by the County. The
goal of the plan is to provide a framework for notifying neighbors of the extent
of the noise that can be expected during particular phases of the project
grading, what mitigation will be applied, and who to call if there are noiserelated complaints. Submission of this construction noise mitigation plan shall
be required as part the building permit application.
The construction noise mitigation plan shall use the California Model
Community Noise Ordinance limits of 75 dBA for mobile equipment and 60 dBA
for stationary equipment as the primary noise mitigation goals.
Information in the plan shall include but not be limited to the following:



Construction schedule showing dates and location of activities.



List of equipment to be used during each major construction phase and
sound level estimates for each phase.
Height, length, and location of any recommended noise barriers. The
barriers can be constructed out of wood or other materials as long as they
have a minimum surface weight of approximately 2.5 pounds per square
foot. Possible materials include 1-1/8-inch-thick plywood or fully
overlapping 1x redwood boards (1-1/2-inch-thick total). The barriers would
likely be 6 to 8 feet tall but this would be refined as part of the construction
noise control plan. Issues to consider when determining the ultimate
height, length, and location of the barriers are the actual construction
practices, including equipment to be used and the location and duration of
noisier activities. The topography will also need to be considered in the
final determination of barrier heights and effectiveness.



Truck routing to minimize noise at existing noise sensitive locations. The
project applicant shall limit trucks to routes, hours, and days of the week set
by Contra Costa County.



Location of stationary equipment as far from residents as is practicable
and/or enclose noise sources.



The project applicant shall require the contractor to use electric or
hydraulically powered rather than diesel or pneumatically powered
equipment and construction tools as feasible.



Provide intake silencers and “resident-type” exhaust mufflers on vehicles
and equipment and/or acoustically shroud or shield impact tools as feasible.
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The method of construction of the shoring walls will be Cement Deep Soil
Mixing (CDSM), using multiple augers and with steel I- beams lowered into
each column while the soil-cement mixture is still in a fluid state. There will
be negligible vibration and typical construction noise with this method.
Steel sheet piles as shoring walls is not permitted, nor is deep dynamic
compaction of soils because these two methods generate too much noise
and vibration

4.13 Population and Housing
No changes have been made to this section of the draft EIR.

4.14 Public Services and Recreations
In response to County-initiated staff comments, the draft EIR was updated to clarify
Mitigation Measure PS-1 on page 4.14-19. These changes are reflected in the
MMRP.
Mitigation Measure PS-1: The project applicant shall, on the face of the Final Map
(and/or other recorded instrument approved by CCD), concurrent with the
recording of the map, dedicate approximately 2.6 acres of public trails to the public
to the County or other public agency approximately 2.6 acres of public trails and
two (a 20-foot emergency vehicle access (EVA) with at least eight feet paved in the
middle, an eight-foot sidewalk leading from Point of Timer Road to the public trails
through the preserved open space, and a passive recreation location at the end of
the trail - beyond the marine patrol substation) for ingress, egress, and use by
pedestrians and bicyclists. The right of public access shall confirm that docs are not
permitted on the EVA/trails due to proximity to creek banks, emergent marsh and
seasonal wetlands (this provision includes members of the public with dogs and
Pantages Bays homeowners). It shall confirm access is limited from dawn to dusk.
The applicant shall provide a water fountain at the end of the trail, beyond the
marine patrol substation for public use, passive recreation locations with tables and
seating next to the open water, including the eight foot side walk leading from Point
of Timber Road to the public trails through the preserved open space. At the end of
the trail, historical kiosks and signage (related to this part of the Delta and Point of
Timber) and educational (related to the environment and its protection; notice the
dogs not permitted), and benches along the trails, all in a number, design and
content subject to the review and approval of CDD. The public trails through the
open space area also serves as an EVA and must comply with Fire Department
standards. In combination with the dedication of the public trail the project shall
pay a park dedication fee of $1351 per dwelling unit upon issuance of building
permits. The future residence of Pantages would pay for the maintenance of the
public trails and passive recreation areas for their use and that of the public.
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Signage shall be provided at the two project entries for public pedestrians and
bicyclists (Point of Timber and Wilde Drive) and the trail heads at the end of “A”
street and “B” street. These signs confirm public access to the EVA/trails and the
sidewalks and roads within Pantages Bays. The signage shall also specify the
limitations on such use (e.g. no dogs on EVA/public trails: dogs must be on leash on
roads and sidewalks; public pedestrian and bicyclist access permitted only from
dawn to dusk). The signs and their content are subject to the review and approval
of CDD.
As provided in Condition of Approval number 69, it is anticipated the TDBCSD will
own and maintain Open Space Parcel “C” which includes the EVA/trails and seating
at the end of the trail. Through landscaping and lighting district assessment (or
other binding, permanent agreement approved by CDD) the future Pantages Bays
residents shall pay for the maintenance of the EVA/trail and seating end point for
their use and that of the public. The right of public access to roads and sidewalks
shall confirm that it does not include public vehicular use (unless by invited guest),
and that dogs are permitted with the public and residents of Pantages only if on
leash. Access to the EVA/trails, roadways and waterways within Pantages Bays is
also granted to public agencies such as TDBCSD, RD 800, Fire District, Sheriff’s
Office.
It is anticipated that these offers of dedication of public access for pedestrian and
bicyclists will be accepted on behalf of the public by the County (and/or by another
public agency approved by CDD). These rights of public access and the right of
enforcement by members of the public and the County (or by another public
agency) shall be confirmed in the CC&R’s. ( Mitigation Measure PS-1)

4.15 Public Utilities
In response to the Town of Discovery Bay Community Service District comment L1-8,
page 4.15-4 of the draft EIR has been revised as follows.
Source Capacity Recommendations
The following water source capacity improvements are included in the
Water MP.8 Source capacity is also addressed as a CIP item in the Water
MP.9 Ground basin assessment programs are also discussed in this section
below.10

8

This information is presented on pages 4-1 through 4-4, in Section 4.1, and in Table 6-1 of the Water
MP.
9

This information is presented on page 6-3, in Section 6.4.1, of the Water MP.

10

This information is presented as a CIP item on page 6-7, in Section 6.4.5, of the Water MP. Ground
basin assessment programs are further discussed in Chapter 5 and in Table 6-1 of the Water MP.
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1. Implement well pump equipment upgrades to the largest well off line
Well 1B to increase production to address the current deficiency of 100
gpm in source capacity.11
In response to the Town of Discovery Bay Community Service District comment L1-9,
Footnote 17 on page 4.15-6 of the draft EIR has been revised to correct a spelling
error.
Footnote 17: Keohne Koehne, Virgil, Water and Wastewater Manager, Town
of Discovery Bay Community Services District. Personal communication,
May 11, 2012.
In response to the Town of Discovery Bay Community Service District comment L118, page 4.15-8 of the draft EIR has been revised to correct a spelling error.
Discovery Bay wastewater collection and treatment services are also
provided by the TDBCSD. The Discovery Bay WTP WWTP is undergoing a
phased expansion to provide adequate service and capacity to both existing
and proposed developments within its jurisdiction. Over the past decade,
the treatment plant has undergone several upgrades and has a current
permitted capacity to treat 2.1 mgd12 of wastewater. The average daily flow
to the treatment plant is 1.8 mgd.13 Wastewater originating from homes in
the existing Discovery Bay, Discovery Bay West, and Ravenswood Estates
developments currently enters 8-inch mains along residential streets and
flows to a series of lift stations that gradually pump water to the Discovery
Bay wastewater treatment facility. The project would be served by a 10inch sewer main at Wilde Drive, on the southern portion of the project site,
and an 8-inch main at Point of Timber Road.
In response to the Town of Discovery Bay Community Service District comment L110, text on page 4.15-12 of the draft EIR has been revised to include AB 2572 into the
regulatory setting, and page 4.15-15 of the draft EIR has been revised to reflect
minimum conservation standards outlined in the California Plumbing Code.

11

This information is presented on page 4-2, in Section 4.1.2 under the “Well Capacity Upgrade”
discussion, of the Water MP.
12

Recent testing by the TDBCSD confirms that the plant’s actual operating capacity is 2.0 mgd.

13

Draft Final Wastewater Treatment Plant Master Plan, October 2011.
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Assembly Bill 2572
Assembly Bill 2572 (AB 2572), adopted in 2004, requires the installation of
water meters as a condition of water service for those provided pursuant to
a connection installed on or after January 1, 1992. AB 2572 also mandates
that customers are charged by volume, as opposed to flat rate.
Indoor Water Conservation Measures
1. Hot Water Pipe Insulation – Insulation of hot-water pipes, and
separation of hot and cold water piping will avoid heat exchange
2. Low Flow Fixtures (i.e., toilets) – Low flow fixtures will be installed in the
residential units
3. Water-Efficient Dishwashers – Dishwashers with water saving features,
such as water level sensors instead of timed fillers, will be installed in
each residential unit
4. Pressure Reducing Valves or Regulators – Residential units will, at a
minimum, include a regulator that will maintain pressure thus reducing
the volume of any leakage that may occur and preventing excessive flow
of water from all appliances and fixtures. Further, installation of water
meters is required in buildings connected for water service after January
1, 1992 pursuant to AB 2572. New fixtures and metering will utilize
minimum conservation standards set forth in the California Plumbing
Code. The California Plumbing Code can be accessed on the California
Building Standards Commission webpage
http://www.bsc.ca.gov/pubs/codeson.aspx.
In response to the Town of Discovery Bay Community Service District comment L119, paragraph 4 on page 4.15-16 of the draft EIR has been rephrased as follows:
The RWQCB approved a maximum operating capacity of 2.1 mgd for
average annual flow (AAF) dry weather flows (adfw), per its permit to the
TODBCSD dated December 4, 2008. The Wastewater Master Plan, however,
has shown the reliable capacity of the wastewater treatment plant is
currently 2.0 mgd AAF without further improvements. The TODBCSD
wastewater treatment facility is currently operating at 1.80 mgd (AAF), with
an average dry weather flow (ADWF) of 1.75 mgd and a maximum month
flow of (ADMMF) of 1.98 mgd.1.75 mgd in adwf, with an average annual
flow (aaf) of 1.80 mgd and an average day maximum monthly flow (admmf)
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of 1.98 mgd.14 As described in Subsection 4.15.3 below, project wastewater
flows of 0.1 mgd would increase the amount of wastewater treated by the
facility to 1.85 1.90 mgd, leaving the facility within an apparent an apparent
remaining reliable capacity of 0.25 0.1 mgd AAF. However, all the remaining
capacity above 1.80 mgd AAF , however, is already committed to other
planned and approved development (i.e., Hofmann project), and therefore
the treatment plant would need to be expanded and the District’s NPDES
permit would need to be amended to provide capacity for the proposed
project15.
In response to the Town of Discovery Bay Community Service District comment L118, page 4.15-18 of the draft EIR has been revised as follows:
Discovery Bay wastewater collection and treatment services are also
provided by the TDBCSD. The Discovery Bay WTP WWTP is undergoing a
phased expansion to provide adequate service and capacity to both existing
and proposed developments within its jurisdiction. Over the past decade,
the treatment plant has undergone several upgrades and has a current
permitted capacity to treat 2.1 mgd16 of wastewater. The average daily flow
to the treatment plant is 1.8 mgd.17 Wastewater originating from homes in
the existing Discovery Bay, Discovery Bay West, and Ravenswood Estates
developments currently enters 8-inch mains along residential streets and
flows to a series of lift stations that gradually pump water to the Discovery
Bay wastewater treatment facility. The project would be served by a 10inch sewer main at Wilde Drive, on the southern portion of the project site,
and an 8-inch main at Point of Timber Road.
In response to the Town of Discovery Bay Community Service District comment L112, the following updates have been made to Table 4.5-1 on page 4.15-20 of the
draft EIR to correct an error in Peaking Factors Regulatory Requirements.

14

This information is presented on page 5-8, in Table 5-2, of the Wastewater MP.

15

Harris, Gregory, Engineer, Town of Discovery Bay Community Services District. Personal
communication, May 10, 2012.
16

Recent testing by the TDBCSD confirms that the plant’s actual operating capacity is 2.0 mgd.

17

Draft Final Wastewater Treatment Plant Master Plan, October 2011.
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Summary of TDBCSD Demand and Capacity
Total Annual
Requirement
Million Gallons
Per Year
(mgy)

Daily Requirements

Peaking Factors
(Regulatory Requirement)

Million Gallons
Per Day
(mgd)

Gallons per
minute (gpm)

Million Gallons
Per Day Year
(mgdy)

Peak hour
Demand Gallons
per minute
(gpm)

Current Demand

1,335

a

3.7

2,540

13.2 5,700

9,150

Projected
Growth at
Planning Horizon
(2020)

1,630

b

4.5

3,100

16.1 7,000

11,200

0.8

560

29.3 1,300

2,050

Increase

295

* The TDBCSD’s system has a current demand of 5,700 gpm and a current capacity of 7,300 gpm. State regulations
require that legal capacity be determined based on a scenario in which the highest-capacity source well is off-line.
Under this scenario the TDBCSD’s system has a legal capacity of 5,500 gpm, resulting in a legally defined shortfall of
capacity of 200 gpm relative to current demand.
a
Total Annual Requirements for current demand is from the Discovery Bay Community Services District Master Water
Plan. This number incorporates existing service connections and water use from residential (single and multi-family)
at 1,986 gpm, commercial/institutional at 44 gpm, irrigation at 509 gpm, and other at 1 gpm.
b
Total Annual Requirements for projected growth at planning horizon 2020 is from the Discovery Bay Community
Services District Master Water Plan. This number incorporates build-out service connections and water use from
residential (single and multi-family) at 2,488 gpm, commercial/institutional at 90 gpm, irrigation at 524 gpm, and
other at 1 gpm.
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In response to the Town of Discovery Bay Community Service District comment L1-13
and L1-14, the following text has been added to page 4.15-21 of the draft EIR.
The TDBCSD has identified specific facility improvements and upgrades
which would address the additional increase in pumping associated with the
project. Construction of a new well near Newport Drive would be required
to provide the project with water supply; this new well is identified as a
priority CIP slated for construction in 2012/2014. Upgrades to Well 1B
pump equipment were are scheduled for this year (i.e., 2012) and would
also facilitate source capacity. Additional water storage capacity with a new
tank at the Newport WTP, as well as a new filter, new backwash tank, new
recycle pumps and modified controls (CIP items 2a, 2b, and 2c), would also
be required to serve new development. With the timely construction of
these supply improvements along with construction of the new storage
tank, there would be sufficient supply to serve projected growth, including
the project.
Sustainability is also an important component in consideration of future
growth and the ability for TDBCSD to supply water. Evidence presented in
the Water MP suggests that that current groundwater use is sustainable;
however, TDBCSD has determined that a groundwater basin assessment
(CIP Item 5) must be conducted to establish this basis. These
recommendations are provided in the Water MP and would assist the
TDBCSD in assessing long-term groundwater basin impacts caused by future
growth in the system.
Implementation of a combination of the facility improvements and
upgrades and a groundwater basin assessment to assess long-term
groundwater basin impacts caused by future growth in the system,
discussed above would ensure that an adequate distribution of water to
could serve the planned build-out of the project within the margin required
by State Public Health standards. However, due to the uncertainty in the
timing of these facility improvements and upgrades, the planned
improvements may not be constructed at the time the project seeks a new
service connection with the TDBCSD. To account for this uncertainty, this
EIR conservatively assumes that impacts from inadequate source capacity
are significant (see Mitigation Measure UTIL-1).
In response to comment R5-5, Mitigation Measure UTIL-1, on page 4.15-21 of the
draft EIR, has been revised as follows:
Mitigation Measure UTIL-1: Prior to final map recordation, the applicant
shall provide documentation to the County CDD (i.e., Can & Will Serve letter

3-94

Pantages Bays Project
Final EIR

3.0 EIR Text Revisions

and verification from other governmental authorities, such as the California
Department of Public Health), demonstrating to the satisfaction of the
Zoning Administrator CDD that the TDBCSD has identified and secured
sufficient financing for the construction of any required improvements
outlined in the Water MP to ensure sufficient capacity exists to serve the
project.
Prior to the issuance of the first occupancy permit, the Applicant shall
provide documentation to the County Zoning Administrator CDD that said
improvements needed to serve the project are constructed and operational.
In response to the Town of Discovery Bay Community Service District comment L120, page 4.15-23 of the draft EIR has been revised as follows:
The TODBCSD Wastewater provides a wastewater generation rate of 335
gpd per residence; therefore, the project would generate approximately
98,000 gallons of wastewater per day. The TODBCSD Wastewater
Treatment Facility has an operating permitted capacity of adwf of 2.1 mgd
(AAF), and is currently operating at adwf of 1.75 1.80 mgd (AAF). The
Wastewater Master Plan indicates the facility has a reliable capacity of 2.0
mgd (AAF).The TODBCSD’s Wastewater Treatment Facility has a remaining
reliable capacity of adwf of 0.35 0.20 mgd (AAF).
Project wastewater flows of 0.1 mgd (AAF) would increase the amount of
wastewater treated by the facility to an adfw of 1.85 1.90 mgd (AAF),
leaving the facility would with a remaining capacity of 0.25 0.1 mgd (AAF).
However, all The remaining capacity above 1.80 mgd (AAF), however, is
already committed to other planned and approved developments (i.e.,
Hofmann project), and therefore the treatment facility would need to be
expanded and the District’s NPDES permit would need to be amended to
provide capacity for the proposed project.
In response to comment R5-6, the first paragraph of Mitigation Measure UTIL-2, on
page 4.15-26 of the draft EIR, has been revised as follows:
Mitigation Measure UTIL-2: Prior to final map recordation, the applicant
shall provide documentation to the County CDD (i.e., Can & Will Serve
letter), demonstrating to the satisfaction of the Zoning Administrator CDD
that the TDBCSD has identified and secured sufficient funding for the
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construction of any capacity or treatment improvements outlined in the
Wastewater MP and necessary so that serving the project does not exceed
the requirement of the RWQCB.
Prior to the issuance of the first occupancy permit, the Applicant shall
provide documentation to the County Zoning Administrator CDD that said
improvements needed to serve the project are constructed and operational,
and that any source control measures are being implemented consistent
with the requirements of the RWQCB.
In response to the Town of Discovery Bay Community Service District comment L116, page 4.15-27 has been revised to correct the spelling error.
Impact CUM UTIL-1: The project, in combination with other reasonably
foreseeable projects, would have a considerable contribution to long-term
water supplies within the project area.
Similar to the project-level analysis, this cumulative analysis is based on the
Water MP prepared by the TDBCSD. Implementation of the project would
require approximately 108 gmp gpm of additional water demand from
TDBCSD. As demonstrated above, although there would be an adequate
water supply identifies to meet current and future water supply demands
with the project, TDBCSD lacks the appropriate facilities to ensure capacity
to draw and distribute the groundwater supplies. Given this, planned
growth identified for the 2020 horizon year, in the Water MP, would result
in significant cumulative impact under long-term conditions. Given that the
project is included in these forecasts and would require additional demand,
the project’s contribution to this cumulative impact would be considerable.
In response to the Town of Discovery Bay Community Service District comment L117, page 4.15-27 of the draft EIR has been revised as follows:
Impact CUM UTIL-1: The project, in combination with other reasonably
foreseeable projects, would have a considerable contribution to long-term
water supplies within the project area.
Similar to the project-level analysis, this cumulative analysis is based on the
Water MP prepared by the TDBCSD. Implementation of the project would
require approximately 108 gmp of increase additional water demand from
TDBCSD.
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4.16 Transportation and Circulation
In response to California Department of Transportation comment S3-1, additional
detail has been added to Mitigation Measure TRA-2 on page 4.16-33 of the draft EIR.
Mitigation Measure TRA-2: The project applicant shall pay regional
roadway fees to the East Contra Costa Regional Fee and Financing Authority
(ECCRFFA) fee program to upgrade existing roadways. Proof of payment
needs to accompany the encroachment permit application.

4.17 Visual Resources and Aesthetics
No changes have been made to this section of the draft EIR.

3.3.5 CHAPTER 5.0, ALTERNATIVES
No changes have been made to Chapter 5.0, Alternatives.

3.3.6 CHAPTER 6.0, CEQA REQUIRED DISCUSSION
No changes have been made to Chapter 6.0, CEQA Required Discussion.

3.3.7 CHAPTER 7.0, LIST OF PREPARERS
No changes have been made to Chapter 7.0, List of Preparers.
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4.0 MITIGATION MONITORING AND
REPORTING PROGRAM
The Mitigation Monitoring and Reporting Program (MMRP) is a CEQA-required
component of the Environmental Impact Report (EIR) process for the project. The
results of the environmental analyses, including proposed mitigation measures, are
documented in the draft EIR.
CEQA requires that agencies adopting EIRs take affirmative steps to determine that
approved mitigation measures are implemented subsequent to project approval.
As part of the CEQA environmental review procedures, Section 21081.6 requires a
public agency to adopt a monitoring and reporting program to ensure efficacy and
enforceability of any mitigation measures applied to the proposed project. The lead
agency must adopt an MMRP for mitigation measures incorporated into the project
or proposed as conditions of approval. The MMRP must be designed to ensure
compliance during project implementation. As stated in Section 21081.6 (a) (1):
The public agency shall adopt a reporting or monitoring program for the changes
made to the project or conditions of project approval, adopted in order to mitigate
or avoid significant effects on the environment. The reporting or monitoring
program shall be designed to ensure compliance during project implementation.
For those changes which have been required to incorporated into the project at the
request of a responsible agency or a public agency having jurisdiction by law over
natural resources affected by the project, that agency shall, if so requested by the
lead agency or a responsible agency, prepare and submit a proposed reporting or
monitoring program.
Table 4-1 below is the MMRP. The table lists each of the mitigation measures
proposed from the draft EIR and specifies the agency responsible for
implementation of the mitigation measure and the time period for the mitigation
measure.
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Table 4-1

Mitigation Monitoring and Reporting Program

Environmental
Impacts

Mitigation Measures

Responsible Agency

Timing

Air Quality
Impact AQ-1: Project
development that
includes wood burning
stoves would result in a
net increase of Reactive
Organic Gases (ROG), a
criteria pollutant for
which the project region is
non-attainment in an
applicable federal or state
ambient air quality
standard.

Mitigation Measure AQ-1: Wood burning fireplaces or stoves shall not
be permitted. Only natural gas fireplaces or stoves shall be permitted.
Project plans shall not include wood burning fireplaces or stoves and
shall clearly indicate the prohibition against such use.

Project Applicant

During project
design

Impact AQ-2: The project
would not expose
sensitive receptors to
criteria air pollutants
during project
construction but could
expose sensitive receptors
to toxic air contaminants.

Mitigation Measure AQ-2a: To reduce the air quality impacts of PM
associated with grading and new construction, the project applicant
shall incorporate the following mitigation measures for all phases of
construction:

Project Applicant

All phases of
construction



All exposed surfaces (e.g., parking areas, staging areas, soil piles,
graded areas, and unpaved access roads) shall be watered two
times per day.



All haul trucks transporting soil, sand, or other loose material offsite shall be covered.



All visible mud or dirt track-out onto adjacent public roads shall be
removed using wet power vacuum street sweepers at least once
per day. The use of dry power sweeping is prohibited.
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Environmental
Impacts
Impact AQ-2 Continued

Mitigation Measures



All vehicle speeds on unpaved roads shall be limited to 15 miles per
hour (mph).



All roadways, driveways, and sidewalks to be paved shall be
completed as soon as possible. Building pads shall be laid as soon
as possible after grading unless seeding or soil binders are used.



Idling times shall be minimized either by shutting equipment off
when not in use or reducing the maximum idling time to 5 minutes
(as required by the California airborne toxics control measure Title
13, Section 2485 of California Code of Regulations [CCR]). Clear
signage shall be provided for construction workers at all access
points.



All construction equipment shall be maintained and properly tuned
in accordance with manufacturer’s specifications. All equipment
shall be checked by a certified mechanic and determined to be
running in proper condition prior to operation.



Post a publicly visible sign with the telephone number and person
to contact at the Lead Agency regarding dust complaints. This
person shall respond and take corrective action within 48 hours.
The BAAQMD’s phone number shall also be visible to ensure
compliance with applicable regulations.

Mitigation Measure AQ-2b: To reduce health risks from TACs during
project construction, the project applicant shall incorporate the
following mitigation measures into the project:



Minimize the idling time of diesel powered construction equipment
to two minutes;



Develop a plan demonstrating that the off-road equipment (more
than 50 horsepower) to be used in the construction of the project
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Environmental
Impacts

Mitigation Measures

Timing

(i.e., owned, leased, and subcontractor vehicles) would achieve a
project wide fleet-average 20 percent NOx reduction and 45
percent PM reduction compacted to the most recent ARB fleet
average. Acceptable option for reducing emissions include the use
of late model engines, low-emission diesel projects, alternative
fuels, engine retrofit technology, after-treatment projects, add-on
devices such as particulate filters, and /or other options as such
become available;

Impact AQ-2 Continued

Impact CUM AQ-1:
Development of the
project in conjunction
with other development
in the region would result
in a net increase of
reactive organic gases
(ROG).

Responsible Agency



Require that all construction equipment, diesel trucks, and
generators be equipped with best available technology for emission
reductions of NOx and PM; and



Require all contractors use equipment that meets CARB’s more
recent certification standard for off-road heavy duty diesel engines

See Mitigation Measure AQ-1

Project Applicant
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Environmental
Impacts

Mitigation Measures

Biological Resources
Impact BIO-A: Although
multiple surveys
confirmed the nonpresence of special-status
species on the site, due to
the presence of suitable
habitat, development of
the project could have
significant impacts on the
Delta button celery, a
state listed species,
and/or other specialstatus plants if they were
to re-establish themselves
between the last survey
periods and the time of
site development.

Mitigation Measure BIO-A: Special-Status Plants
a.

A pre-construction survey for the Delta button celery (Eryngium
racemosum) shall be conducted by a qualified biologist during the
plant’s blooming period (June to October), prior to site
development. The survey shall be conducted in the area of the
project site south of Point of Timber Road. If Delta button celery is
not found, no further mitigation is needed. If Delta button celery is
found, a qualified biologist shall implement feasible alternative
measures such as plant relocation, seed collection, propagation or
other suitable measures, including monitoring and reporting, that
would reasonably reduce the potential impacts on Delta button
celery. The qualified biologist shall coordinate implementation of
these measures with the California Department of Fish and Game
and efforts shall be consistent with related protocols.

b.

Pre-construction special-status plant surveys shall be conducted by
a qualified biologist prior to site development. Pre-construction
surveys shall occur during the season that provides an adequate
opportunity to identify occurrences of any special-status plants. If
no special-status plants are found, no further mitigation is needed.
If a special-status plant or plants are found, a qualified biologist
shall implement feasible alternative measures such as plant
relocation, seed collection, propagation or other suitable measures,
including monitoring and reporting, that would reasonably reduce
the potential impacts to the identified special-status plant. The
qualified biologist shall coordinate implementation of these
measures with the California Department of Fish and Game and
efforts shall be consistent with related protocols.
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Environmental
Impacts
Impact BIO-1:
Development of the
project would have a
significant impact on
trees.

Mitigation Measures
Mitigation Measure BIO-1: Landscape Trees.
To offset impacts resulting from the removal of 80 trees on the project
site, the project includes landscaping with approximately 770 trees that
would be planted along the project roadways and at the project site
entry as part of the proposed landscaping. This is an approximately
9.5:1 mitigation ratio. Comply with the following landscape/irrigation
improvement and initial protection requirements subject to the review
and approval of the Department of Conservation and Development,
Community Development Division (CDD):
a.

Final Landscape Plan: At least 30 days prior to the issuance of a
grading permit a final landscape/irrigation plan, prepared by a
licensed landscape architect shall be submitted for review and
approval by CDD. The Final Plan shall be designed in general accord
with the preliminary landscape plan, Sheet 10 of 10 of the Project
Plans dated October 2009.

b.

Minimum Size Plants: All proposed trees shall be a minimum of 15gallon size; all shrubs shall be a minimum 5-gallon size.

c.

Maintenance Cost: Landscaping shall generally be designed to
minimize landscape maintenance cost.

4-6

Responsible Agency
Department of
Conservation and
Development

Timing
During project
design and prior
to issuance of
grading permits

Pantages Bays Project
Final EIR

4.0 Mitigation Monitoring and Reporting Program

Environmental
Impacts
Impact BIO-1 Continued

Impact BIO-2:
Development of the
project would have a
significant impact on bank
habitat.

Mitigation Measures
d.

Compliance with Water Conservation and Sight Obstruction
Ordinance Requirements: The landscape plan shall contain
sufficient information to demonstrate compliance with the
reporting requirements and standards of the Water Conservation
Landscaping in New Developments ordinance (Chapter 82-26) as
amended, and the Sight Obstruction at Intersections ordinance
(Chapter 82-18). The latter ordinance applies to intersections with
public roads. The landscape architect shall certify that the plan
complies with the ordinance improvement standards and reporting
requirements.

e.

To assure the long term viability of this landscaping the applicant
shall post a bond for the value of the landscaping, installation plus
20%. The term of the bond shall extend 24 months beyond the
installation of landscaping. Prior to the acceptance of the bond by
the County a qualified landscape designer shall assess the value of
the landscape and provide a copy of that assessment to the CDD.
Prior to the release of the bond a landscape designer shall submit a
letter to the CDD that the landscaping is in good health.

Mitigation Measure BIO-2: Creek Bank Habitat
a.

Prior to removal or reconstruction of bank habitat along Kellogg
Creek or disturbing any creek/channel banks within the project site
and at Pantages Island, the applicant shall contact the CDFG, the
Corps, the RWQCB, and the Reclamation Board and determine if
permits are warranted for the activities pursuant to the regulations
that are in effect. Proof of permits (for example, a Section 404
permit, Section 401 permit, Section 1602 permit) or an absence of
requirements for such permits from these resource agencies shall
be provided to CDD.
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Environmental
Impacts
Impact BIO-2 Continued

Mitigation Measures
b.

Mitigation for loss of bank habitat shall be completed as prescribed
by the CDFG, Corps, RWQCB, and Reclamation Board. The applicant
has provided a report to Contra Costa County describing how the
applicant will mitigate impacts to bank habitats, and these stated
mitigations, described below, shall become a condition of project
approval.

c.

Specifically, the applicant proposes to mitigate for the loss of 9,720
lineal feet of excavated low and moderate quality bank habitat by:
(1) enhancement of 9,157 lineal feet of existing low and moderate
low quality bank habitat, both on site and off site, to high quality
bank habitat (shaded riverine aquatic habitat and shallow water
habitat) on Pantages Island, ECCID Property on the south side of the
ECCID Dredge Cut/Channel, Old Kellogg Creek, and Kellogg Creek
between Newport Drive and State Route 4; and (2) creation of
1,903 lineal feet of moderate quality bank habitat (shallow sloping
or level bench to MHW with riparian trees and grasses, rip-rap with
willows between MHW and MLW) on the excavated portion of
Pantages Island and the North Cove to near the end of Kellogg
Creek. Bank habitat mitigation totals approximately 11,060 lineal
feet which exceeds removal of lineal footage by 1,340 lineal feet.

d.

Enhance existing bank habitat or create new bank habitat on-site
and off-site, approximately 11,060 linear feet in total, including (1)
shaded riverine aquatic habitat and shallow water habitat (high
quality bank habitat) on the westerly, northerly, and southerly sides
of Pantages Island the ECCID portion of the project site; and the
creek bank ECCID easement area west of the project site from the
Pantages property line to the bridge, and Kellogg Creek between
Newport Drive and State Route 4; and (2) moderate quality bank
habitat along Kellogg Creek on the easterly side of Pantages Island
and the northerly side of the north cove to the northeasterly end of
the project site. ;
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Mitigation Measures
e.

The creek bank and revegetation design that creates moderate
quality habitat following excavation will include the following:
i.

Riprap with willow plantings shall be established between
mean low water (MLW) and mean high water (MHW) to
provide additional stabilization and some shaded riverine
aquatic habitat.

ii.

A shallow sloping or level bench shall be established at
approximately MHW to support larger riparian trees such as
Fremont cottonwood.

iii.

The upper bank shall be sloped at 5:1 and also planted with
riparian trees and grasses.

iv.

Riparian trees planted along the shallow sloping or level bench
shall be planted on 15-foot centers to ensure adequate bank
coverage.

v.

Native riparian trees such as valley oaks, California buckeyes,
and Fremont cottonwoods and native grasses can be used for
revegetation.

vi.

The planted riparian trees shall be monitored by a biologist or
arborist annually for a period of 5 years to ensure that
mortality does not exceed 20 percent after 5 years. If there is
greater than 20 percent mortality of planted trees after 5
years, the project proponent shall be responsible for replanting
and monitoring the trees for an additional 3-year period.

vii.

During the 5-year monitoring period invasive weed monitoring
shall also be conducted. In the event that an increase in the
distribution or density of invasive plants is documented (for
example, water hyacinth or Brazilian waterweed), an invasive
weed management and eradication program shall be
developed and implemented.
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viii. A performance bond, letter of credit, or other financial

Impact BIO-2 Continued

instrument shall be established to pay for any remedial work
that might need to occur.
ix.

Once vegetation has become established, the upper bank
should provide overhanging vegetation cover for fish during
most tidal elevations. However, the placement of riprap
without natural habitat features (e.g., large woody debris)
along most of the lower bank would create minimal in-water
habitat for fish. Given incorporation of both high quality and
low quality habitat features, this design is characterized as
being overall of moderate value. To improve the overall
habitat value of the bank, installation of tree species along the
lower bank may be possible by installing Sonatubes in the riprap and planting the trees within these tubes. The Sonatubes
allow trees to grow along rip-rap banks without harming the
integrity of the bank. An alternative bank stabilization method
other than rip-rap, which provides the same or better overall
quality of the habitat and provides sufficient protection against
wave action, may also be considered.

f.

Low and moderate quality habitat along the south side of the ECCID
Dredge Cut/Intake Channel, to the Lakeshore/Lake bridge, along the
westerly, northerly, and southerly sides of Pantages Island, in the
section of Old Kellogg Creek at the southwestern end of the project
site and along the east and west sides of Kellogg Creek between
Newport Drive and State Route 4, shall be restored to high quality
habitat by creating a slope setback.

g.

The setback shall be created by excavating existing bank material
from approximately MLW to the top of the bank.
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Impact BIO-2 Continued

h.

i.

An intertidal berm with a 10:1 or 20:1 slope shall be established
to create shallow water habitat and stabilize the bank.

ii.

The berm shall be planted with tules to provide in-water resting
and hiding places for fish.

iii.

The upper bank shall be sloped at 3:1 or 5:1 and planted with
native riparian trees and shrubs to create shaded riverine
aquatic habitat.

iv.

Trees and shrubs planted along upper bank shall be monitored
by a qualified biologist or arborist for a minimum 5-year period.
If there is greater than 20 percent mortality of planted trees and
shrubs after 5 years, the applicant shall be responsible for
replanting and monitoring the trees for an additional 3-year
period.

v.

During the 5-year monitoring period invasive weed monitoring
shall also be conducted. In the event that an increase in the
distribution or density of invasive plants is documented (for
example, water hyacinth or Brazilian waterweed), an invasive
weed management and eradication program shall be developed
and implemented.

vi.

A performance bond, letter of credit, or other financial
instrument shall be established to pay for any remedial work
that might need to occur.

Existing low and moderate quality bank habitat around the
westerly, northerly, and southerly perimeter of Pantages Island
shall be restored to high-quality habitat by implementing the
setback design as described for the ECCID Dredge Cut/Intake
Channel. This design shall be established around most of the island,
except for bank habitat adjacent to Kellogg Creek. Bank habitat
along Kellogg Creek shall be stabilized with riprap to prevent
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Impact BIO-2 Continued

Impact BIO-3:
Development of the
project would have a
significant impact on
vernal pool fairy shrimp.
(Significant)

Responsible Agency

Timing

erosion due to wave action from existing and future boater activity.
Therefore, this area of Pantages Island will be designed to provide
moderate-quality bank habitat as prescribed above. Also to address
wave action, moderate quality habitat shall be created along the
northerly side of the North Cove.
Mitigation Measure BIO-3: Vernal pool fairy shrimp.
a.

b.

In order to offset the project’s impact on vernal pool fairy shrimp
the applicant shall implement one of the following measures:
i.

Purchase credits in an existing fairy shrimp mitigation bank at a
ratio determined during negotiations with USFWS during
Section 7 Consultation between the Corps and the USFWS;

ii.

Acquire suitable mitigation property via fee title at a ratio
determined during negotiations with USFWS during Section 7
Consultation between the Corps and the USFWS; or

iii.

With permission from state and federal regulatory agencies
and in agreement with the Conservancy, the project proponent
shall make a financial contribution to the Conservancy, to
offset the project’s impact to the vernal pool fairy shrimp. The
financial contribution to the Conservancy or the amount of
mitigation land that shall be purchased via fee title shall be
determined during negotiations with USFWS during Section 7
consultation between the Corps and the USFWS.

Prior to impacting the seasonal wetland where the vernal pool fairy
shrimp were found, documentation of the mitigation transaction
(e.g., financial contribution to the Conservancy), and/or a copy of
the Biological Opinion outlining the mitigation requirements and
incidental take statement from USFWS, shall be provided to CDD

4-12

Department of
Conservation and
Development

Prior to issuance
of construction

Pantages Bays Project
Final EIR

4.0 Mitigation Monitoring and Reporting Program

Environmental
Impacts
Impact BIO-3 Continued

Impact BIO-4:
Development of the
project would have a
potentially significant
impact on the California
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c.
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Prior to grading onsite, and as prescribed in a Biological Opinion
issued for the project, topsoils from the wetland containing the fairy
shrimp egg bank shall be scalped by a qualified federal 10(a)(1)(A)
permitted biologist and redeposited in appropriate seasonal
mitigation wetlands that shall be created within the wetland
mitigation preserve onsite.

Mitigation Measure BIO-4: California red-legged frog.
a.

Mitigation shall be 1:1 for impacts to aquatic and upland buffer
habitat, that is, for each 1 acre of aquatic or upland buffer habitat
impacted, 1 acre of compensatory habitat shall be preserved onsite
or acquired offsite in a suitable location) or mitigation may be as
required by the USFWS during consultation initiated by the Corps
with USFWS pursuant to Section 7 of FESA.

b.

Replacement habitat can be acquired via fee title acquisition of
land, contribution into an existing mitigation bank, or, with
permission from state and federal regulatory agencies and in
agreement with the Conservancy, the applicant may make a
financial contribution to the Conservancy.

c.

Any mitigation and subsequent monitoring requirement stipulated
in permits/ authorizations issued by the USFWS and the Corps for
this project shall be completed as stated in the
permits/authorizations. Copies of all survey reports and monitoring
reports required by USFWS in the conditions of the Biological
Opinion shall be submitted to CDD.

d.

CCD shall receive copies of all agency agreements/ authorizations
related to this species, and shall not issue a grading or building
permit until all agency agreements/ permits relating to the
California red-legged frog have been obtained for this project and
mitigation has been implemented.
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Development of the
project would have a
potentially significant
impact on the giant garter
snake. (Significant)

Impact BIO-6:
Development of the
project would have a
potentially significant
impact on the western
pond turtle.

Mitigation Measures
Mitigation Measure BIO-5: Giant garter snake.
a.

Mitigation shall be 1:1 for impacts to suitable aquatic and upland
habitat (that is, for each 1 acre of suitable aquatic and upland
habitat impacted, 1 acre of compensatory habitat shall be
preserved onsite or acquired offsite in a suitable location) or
mitigation may be as required by the USFWS during consultation
initiated by the Corps with USFWS pursuant to Section 7 of FESA.

b.

Replacement habitat can be acquired via fee title acquisition of
land, contribution into an existing mitigation bank, or, with
permission from state and federal regulatory agencies and in
agreement with the Conservancy, the project proponent may make
a financial contribution to the Conservancy. Any mitigation and
subsequent monitoring requirement stipulated in permits/
authorizations issued by the USFWS and the Corps for this project
shall be completed as stated in the permits/authorizations.

c.

CDD shall receive copies of all agency agreements/authorizations
related to this species, and shall not issue a grading permit or
building permit until all agency agreements/permits relating to the
giant garter snake have been obtained and mitigation for this
species has been implemented.

Mitigation Measure BIO-6. Western pond turtle.
The applicant shall install turbidity barriers around construction areas in
Kellogg Creek and the buffers protecting the preserved emergent marsh
to ensure that western pond turtles do not enter the project
construction areas.
a.

The western pond turtle is not a state listed species; therefore, it is
not protected pursuant to the California Endangered Species Act.
Thus, the resource agencies (CDFG and USFWS) do not have specific
mitigation guidelines that must be followed to offset a project’s
impact to the western pond turtle. Mitigation for this special-status
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species is determined on a project by project basis. It is likely that
any mitigation implemented for the California red-legged frog and
the giant garter snake would also mitigate the proposed project’s
impact on the western pond turtle. The mitigation measure for
impacts to these two listed species would be a 1:1 mitigation ratio
(that is, for each 1 acre of impact, 1 acre of mitigation land would
be acquired offsite or preserved onsite) for impacts to aquatic
habitat and a surrounding upland buffer area, or mitigation would
be as worked out by the applicant, the USFWS, and the Corps at the
time applications for permits/authorizations from these two
agencies are submitted. Replacement habitat can be acquired via
fee title acquisition of land, contribution into an existing mitigation
bank, or, with permission from state and federal regulatory
agencies and in agreement with the Conservancy, the applicant
may make a financial contribution to the Conservancy.

Impact BIO-6 Continued

Impact BIO-7:
Development of the
project would have
potentially significant
impact on federal and/or
state listed fish species
and fish species
designated by the State of
California as Species of
Special Concern.

Responsible Agency

Mitigation Measure BIO-7: Federal and/or State listed fish species and
California species of special concern fish.
a.

To minimize potential impacts to federal and/or state listed fish and
California “species of special concern” during construction and
dredging of the two interior bays, a levee shall be maintained
between the area to be excavated and the Kellogg Creek channel.

b.

A qualified fisheries biologist shall be onsite during all pumping and
siphoning activity to ensure that these activities do not result in
take of federal and/or state listed fish and California “species of
special concern.”

c.

Silt curtains or suction dredges shall be used when conducting work
in the ECCID Dredge Cut/Intake Channel and Kellogg Creek. Use of
this equipment will localize sediment movement and protect fish
from entrainment and the effects of increased turbidity.
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Impact BIO-8:
Development of the
project would have a
potentially significant
impact on tree nesting
raptors.

Mitigation Measures
d.

All in-water work shall be conducted between August 1 and
November 30 to minimize the potential for take of threatened and
endangered fish species. By conducting work within this time
period, the project will avoid most critical spawning, migratory, and
dispersal periods for listed fish species.

e.

Long-term impacts to fish are not expected provided the proposed
bank habitat mitigation to re-create and replace impacted bank
habitat is implemented by the applicant.

Mitigation Measure BIO-8: Tree nesting raptors.
a.

If possible, tree removal shall be completed outside the nesting
season (that is, between September 2 and February 28). In an
abundance of caution, a preconstruction nesting survey of the tree
to be removed shall be conducted within 30 days of the scheduled
removal to ensure no birds are nesting.

b.

If construction or tree removal would commence between March 1
and September 1 during the nesting season, nesting surveys shall be
conducted 30 days prior to grading/construction of the project or
any proposed tree removal work. The raptor nesting surveys shall
include examination of all trees and shrubs within sphere of
influence of the proposed project, and not just of those trees slated
for removal.

c.

If nesting raptors are identified during the surveys, the dripline of
the nest tree shall be fenced with orange construction fencing
(provided the tree is on the project site), and a 300-foot radius
around the nest tree shall be staked with bright orange lath or other
suitable staking.

d.

If the tree is adjacent to the project site then the buffer shall be
demarcated per above where the buffer occurs on the project site.
The size of the buffer may be altered if a qualified raptor biologist
conducts behavioral observations and determines the nesting
raptors are well acclimated to disturbance. If this occurs, the raptor
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biologist shall prescribe a modified buffer that allows sufficient room
to prevent undue disturbance/ harassment to the nesting raptors.
This buffer may be reduced no smaller than 100 feet from the nest
tree.

Impact BIO-8 Continued

e.

Impact BIO-9:
Development of the
project would have a
potentially significant
impact on the Swainson’s
hawk.

Responsible Agency

No construction or earth-moving activity shall occur within the
established buffer until it is determined by a qualified raptor
biologist that the young have fledged (that is, left the nest) and
have attained sufficient flight skills to avoid project construction
zones. This typically occurs by August 1. This date may be earlier
than August 1 or later, and would have to be determined by a
qualified raptor biologist.

Mitigation Measure BIO-9: Swainson’s hawk.
a. To meet the CDFG’s mitigation requirements for impacts to
Swainson’s hawk foraging habitat the applicant shall implement one
of the following scenarios:
i.

Dedicate and preserve 135 acres of habitat (this is a 1:1 impact to
mitigation ratio), as approved by CDFG, to a conservation
organization. An operating endowment shall be provided to the
conservation organization to manage any preserved lands in
perpetuity.

ii.

With permission from state and federal regulatory agencies and
in agreement with the Conservancy, the applicant may make a
financial contribution to the Conservancy, commensurate with
approximately 135 acres of impacts to Swainson’s hawk foraging
habitat.

b. To ensure that no impacts occur to any nesting Swainson’s hawks (on
or adjacent to the project site), preconstruction nesting surveys shall
be conducted in conformance with Recommended Timing and
Methodology for Swainson’s Hawk Nesting Surveys in California’s
Central Valley (Swainson’s Hawk Technical Advisory Committee,2000
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Impact BIO-10:
Development of the
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potentially significant
adverse effect on the
western burrowing owl.

Mitigation Measures
c.

If an active nest is found within 0.25 miles of the project site “to
avoid potential violation of Fish and Game Code 2080 (i.e., killing of
listed species), project-related disturbance at active Swainson’s
hawk nesting sites should be reduced or eliminated during critical
phases of the nesting cycle (March 1- September 15
annually)”(CDFG 1994).

d.

If Swainson’s hawks are found nesting on the project site, a
qualified raptor biologist shall establish a non-disturbance boundary
around the nesting site. The size of this non-disturbance boundary
shall be determined by the qualified raptor biologist in the field and
in coordination with CDFG. The buffer shall be based on the location
of the nesting tree, the birds’ tolerance of noise and other
disturbance (e.g., ground vibrations).

e.

Upon completion of nesting cycle, as determined by a qualified
raptor biologist, and in coordination with CDFG, any nondisturbance boundary/nest buffer could be vacated.

f.

If the nest tree must be removed as part of the project, removal of
this tree shall be mitigated in accordance with the mitigation
measure prescribed for tree removal impacts in Mitigation Measure
BIO-1. Tree planting is proposed as mitigation at a 9.5:1 ratio (that
is, planting: removal). Replacement nest trees shall be native
species (such as oaks or cottonwoods).

Mitigation Measure BIO-10: Western burrowing owl.
Western burrowing owl surveys conducted according to the
methodologies prescribed by CDFG in their Staff Report on Burrowing
Owl Mitigation, dated March 7, 2012. Below we provide a summary of
the survey methodologies contained in the Staff Report on Burrowing
Owl Mitigation that would be applicable to the project site. These
surveys would meet the standards of care required by CEQA for
conducting surveys.
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a.

Initiating Survey. An initial take avoidance survey shall be
conducted no less than 14 days prior to initiating ground
disturbance activities. Burrowing owls may re-colonize a site after
only a few days. Time lapses between project activities will trigger
subsequent take avoidance surveys including but not limited to a
final survey conducted within 24 hours prior to ground disturbance.

b.

Number of visits and timing. Conduct four survey visits: 1) at least
one site visit between February 15 and April 15, and 2) a minimum
of three survey visits, at least three weeks apart, between April 15
and July 15, with at least one visit after June 15.

c.

Survey method. Conduct surveys by walking straight-line transects
spaced 7 meters (m) to 20 m apart, adjusting for vegetation height
and density. At the start of each transect and, at least, every 100 m,
scan the entire visible project area for burrowing owls using
binoculars. During walking surveys, record all potential burrows
used by burrowing owls as determined by the presence of one or
more burrowing owls, pellets, prey remains, whitewash, or
decoration. Some burrowing owls may be detected by their calls, so
observers should also listen for burrowing owls while conducting
the survey.

d.

Weather conditions. Poor weather may affect the surveyor’s ability
to detect burrowing owls, therefore, avoid conducting surveys
when wind speed is >20 km/hr, and there is precipitation or dense
fog. Surveys have greater detection probability if conducted when
ambient temperatures are >20º C, <12 km/hr winds, and cloud
cover is <75%.

e.

Time of day. Daily timing of surveys varies according to the
literature, latitude, and survey method. However, surveys between
morning civil twilight and 10:00 AM and two hours before sunset
until evening civil twilight provide the highest detection
probabilities.
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f.

Avoiding burrowing owls. A primary goal is to design and
implement projects to seasonally and spatially avoid negative
impacts and disturbances that could result in take of burrowing
owls, nests, or eggs. Avoidance measures may include but not be
limited to:



Avoid disturbing occupied burrows during the nesting period,
from February 1 through August 31.



Avoid impacting burrows occupied during the non-breeding
season by migratory or non-migratory resident burrowing owls.



Avoid direct destruction of burrows through chaining (dragging
a heavy chain over an area to remove shrubs), disking,
cultivation, and urban, industrial, or agricultural development.



Develop and implement a worker awareness program to
increase the on-site worker's recognition of and commitment
to burrowing owl protection.



Place visible markers near burrows to ensure that equipment
and other machinery does not collapse burrows.



Do not fumigate, use treated bait or other means of poisoning
nuisance animals in areas where burrowing owls are known or
suspected to occur (e.g., sites observed with nesting owls,
designated use areas).



Restrict the use of treated grain to poison mammals to the
months of January and February.
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g.

Minimizing Impacts. If burrowing owls and their habitat can be
protected in place on or adjacent to the project site, the use of
buffer zones, visual screens or other measures while project
activities are occurring can minimize disturbance impacts. A
qualified biologist shall conduct site-specific monitoring to inform
the project proponent of buffer requirements. See Staff Report on
Burrowing Owl Mitigation (2012) for additional guidance.

h.

Permanent Impacts. Refer to Staff Report on Burrowing Owl
Mitigation (2012) for additional guidance regarding mitigation of
permanent impacts to burrowing owl habitat loss.

Mitigation BIO-11: Impacts to other nesting birds.
a.

A nesting survey shall be conducted no more than 14 days prior to
tree removal and/or breaking ground (surveys should be conducted
a minimum of 3 separate days during the 14 days prior to
disturbance) prior to commencing with construction work if this
work would commence between February 1 and September 1. If a
lapse in project-related work of 15 days or longer occurs, another
focused survey consistent with related protocols and if required,
consultation with CDFG shall occur before project work can be
reinitiated.

b.

If special-status birds, such as loggerhead shrike, tri-colored
blackbird, and/or California black rail, are identified nesting within
the area of affect, the project sponsor shall contact CDFG regarding
appropriate buffer sizes and shall fence off a non- disturbance
radius around the nest according to this measure.
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Mitigation Measure BIO-12: Impacts to waters of the United States
and/or State
Authorization from the Army Corps of Engineers (Corps) and the Central
Valley Regional Water Quality Control Board (CVRWQCB) (for example,
an Individual Permit and a Certification of Water Quality) shall be
obtained prior to filling any waters of the U.S./State on the project site.
A Conceptual Wetland and Emergent Marsh Preservation and Mitigation
Plan for Pantages Bays was prepared by Gibson & Skordal, LLC (dated
November 15, 2006). According to this mitigation plan, minimization of
indirect impacts would be accomplished by grading home pads to drain
toward streets and away from open space areas, landscaping with native
plants, construction on bioswales, maintaining natural buffers between
the development and the preserved marsh habitat within the open
space areas, and using native plantings as landscaping buffers between
development and open space preserve areas. An exception is at the
Emergency Vehicle Access (EVA) crossing of the marsh where there is no
buffer. The location of the EVA was chosen so that the road crossed the
marsh at its narrowest point. In most other cases, there is a minimum of
50 feet between the edge of the residential development and the
preserved marsh. At some locations, grading would encroach into the
50 foot width; however, the graded area would be planted with native
vegetation and maintained naturally (no irrigation) such that it functions
as a buffer. The open space preserve area shall be separated from
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Mitigation Measures
adjacent development or recreational areas with permanent fencing
that protects the open space preserve from unauthorized use while
providing a visual connection to the open space. Residential fences
would be tubular steel or some other form of permanent, visually open,
fencing where houses back up to the open space preserve. Past
mitigation efforts from other development projects have shown that
with open fencing, protected areas are kept free from dumping of trash
by homeowners as the community has more connection and feels more
stewardship of the open space. In addition, along the EVA/trail, kiosks
with educational signage will be developed to reduce human-induced
impacts.
Impacts to waters of the United States/State will also be minimized by
implementing the following measures:
a.

The project proponent shall implement best management practices
consistent with the Storm Water Pollution Prevention Plan (SWPPP)
prepared for the project to protect the emergent marsh and
wetland mitigation area, including installing orange construction
fencing, hay or gravel waddles, and other protective measures.

b.

During project construction, a biological monitor shall be onsite to
monitor the integrity of preserved wetlands and other waters.

c.

For those wetland areas that cannot be avoided, compensation
wetlands shall be enhanced/created to replace those wetlands
permanently affected by project activities. If possible, wetlands
shall be created on-site and shall resemble those wetlands affected
by the project (known as in-kind replacement).

d.

All impacted wetlands shall be replaced at a minimum 1:1 ratio (for
each square foot of impact, one square foot of wetland would be
enhanced/created) or as otherwise specified in permitting
conditions imposed by the Corps and RWQCB.
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e.

The specific mitigation for the project consists of the components
listed here:



Creation of approximately 5.29 acres of seasonal wetland onsite;




Creation of approximately 0.30 acre of marsh habitat on-site;



Creation of approximately 46 acres of open water habitat onsite;




Preservation of all avoided and created aquatic areas; and

Creation and enhancement of approximately 11,060 linear feet
of bank habitat on-site and off-site, including Shaded Riverine
Aquatic habitat and shallow water habitat. The off-site
mitigation includes the ECCID Dredge Cut from the Pantages
property line to the bridge, linking Lakeshore/ Lakes
neighborhoods and the RD 800 Kellogg Creek Banks from
Newport Drive to State Route 4;

Implementation of a comprehensive long-term storm water
management plan designed to protect water quality.

The compensatory mitigation envisioned for the project will consist of
two major efforts. First will be the creation of seasonal wetland habitat
in the uplands adjacent to the preserved marsh, and second will be the
creation and enhancement of bank habitat within the project area.
Creation (Compensatory Mitigation)
Seasonal Wetland/Emergent Marsh/Open Water Habitat
a.

A minimum of approximately 5.29 acres of seasonal wetland and
0.30 acre of marsh shall be created within the 44-acre preserve
area. Specifically, the creation of the seasonal wetland will occur in
the 12.58-acre upland area in the northwest corner of the site. The
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expansion of the marsh shall be accomplished either on the eastern
side of the existing marsh on the new peninsula created by the
opening of the northern bay or along the western side of the
existing marsh. This represents a 1:1 mitigation ratio (created
wetlands to impacted wetlands).

Impact BIO-12 Continued

b.

Soil borings shall be taken prior to the construction of the seasonal
wetlands within the open space preserve to verify the suitability of
the proposed wetland soils (e.g. cobbly soils or old alluvium would
not be suitable soils).

c.

Ground water depths shall also be identified within the open space
preserve.

d.

The locations of the created wetlands shall be selected based on
the existing topography within the uplands, soil composition, and
ground water depths, and the created seasonal wetlands shall be
excavated to a depth necessary to accumulate seasonal (winter)
groundwater and/or to any clay layer that will perch rainfall.

e.

The upper 6 inches of top soil shall be scalped from the seasonal
wetlands to be impacted and will be placed in the created wetlands
for seed source. These topsoils would contain a seed bank of the
impacted pool plant species which would germinate with fall/winter
hydration of the re-created pools.

f.

The created wetlands shall be very slightly over excavated to
accommodate the addition of topsoil.

g.

This mitigation measure may be substituted by implementing
another wetland compensation plan that is approved for the project
by both the Corps and the RWQCB.

Creek Bank Habitat
Overall, the project will result in the loss of approximately 9,720 linear
feet of the 10,120 linear feet of existing habitat along the project site.
The applicant proposes to mitigate for the loss of excavated low and
moderate quality bank habitat by: (1) enhancement of 9,157 lineal feet
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Mitigation Measures
of the existing low and moderate low quality bank habitat, both onsite
and offsite, to high quality bank habitat (shaded riverine aquatic habitat
and shallow water habitat) on Pantages Island,
East Contra Costa Irrigation District (ECCID) Property on the south side of
the ECCID Dredge Cut/Channel, Old Kellogg Creek, and Kellogg Creek
between Newport Drive and State Route 4; and (2) creation of 1,903
lineal feet of moderate quality bank habitat (shallow sloping or level
bench to MHW with riparian trees and grasses, rip-rap with willows
between MHW and MLW) on the excavated portion of Pantages Island,
and the northerly side of the North Cove to the end of Kellogg Creek.
Bank habitat mitigation totals approximately 11,060 lineal feet.
Open Space Preservation
The preserved and created seasonal wetlands and marsh habitat would
be located within a 44-acre permanently preserved area. Open Space
Parcel “C” and the marsh habitat on Pantages Island (Open Space Parcel
“D”) would also be permanently preserved through conservation
easements or covenants. It is envisioned that ownership of the open
space preserve areas will be transferred to the Town of Discovery Bay
Community Services District (TDBCSD) for preservation in perpetuity, or
some other public agency deemed approved by CDD. The TDBCSD
would also function as the Preserve Manager and conduct the long-term
monitoring and maintenance of the preserve areas in perpetuity. On the
adjoining Ravenswood project, ownership of an open space parcel with
seasonal wetlands controlled by a conservation easement has been
conveyed to the TDBCSD for the same purpose pursuant to Corps Permit
No. 199400928. TDBCSD will therefore be able to ensure consistent and
coordinated management of the two conservation areas.
In addition, the approximately 11,060 linear feet of enhanced and
created bank habitat would be preserved in perpetuity. The lineal
footage within the project site will be included as part of Water Parcel
“F”, as modified to include that creek bank and shoring walls. It is
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envisioned that Parcel “F” as modified and the enhanced bank habitat
on ECCID property and Pantages Island will be transferred to
Reclamation District 800 (RD800). RD 800 already owns the mitigation
Kellogg Creek banks from Newport Drive to State Route 4. RD 800 will
own and be responsible by conservation covenants to monitor and
maintain these bank habitats in perpetuity. Funding for maintenance of
the permanently preserved open space conservation area will be
provided through annual assessments of home owners in Pantages Bays
that are secured through a TDBCSD landscape and lighting district or a
binding, permanent agreement completed prior to filing the Final Map.
With respect to the creek bank conservation areas owned by RD 800,
the assessment will be created by a Proposition 218 vote undertaken
prior to the filing of the Final Map.
This funding and monitoring is separate from the compensatory
mitigation monitoring for the created wetlands is outlined in the
Conceptual Wetland and Emergent Marsh Preservation and Mitigation
Plan for Pantages Bays was prepared by Gibson & Skordal, LLC (dated
November 15, 2006). Alternative long-term mitigation monitoring
acceptable to permitting agencies may also be considered.
A 5-year monitoring program will be established to monitor the progress
of the wetland mitigation toward an established goal. At the end of
each monitoring year, an annual report will be submitted to the Corps,
RWQCB and Contra Costa County. This report will document the
hydrological and vegetative condition of the mitigation wetlands, and
will recommend remedial measures as necessary to correct deficiencies.
Aside from the minimum replacement ratio and in perpetuity
protection, various regulatory agencies may provide additional
conditions and stipulations for permits. Permits for impacts to waters of
the U.S. will be required by the Corps. Similarly, permits for impacts to
waters of the state will be required by both the RWQCB and CDFG prior
to the impacts occurring. These agencies will likely impose their own
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Impact BIO-12 Continued

mitigation requirements. Any other conditions that are stipulated for
impacts to waters of the U.S. or state by the Corps, RWQCB, and/or
CDFG shall also become conditions of project approval.

Impact CUM BIO-1:
Cumulative Impacts to
Vegetation and Wildlife
Resources

The mitigation measures prescribed above would offset cumulative
impacts to special-status species, wetlands, trees, and plant
communities/wildlife habitats to levels regarded as less than significant.
Mitigation that includes creation and enhancement of impacted “waters
of the U.S.,” stream channels, and bank habitat would offset this
cumulative impact to levels regarded as less than significant.

Department of
Conservation and
Development and Project
Applicant

Prior to issuance
of building
permits, prior to
construction,
during, and postconstruction

Mitigation Measure CUL-1: Pursuant to CEQA Guidelines Section
15064.5, in the event that any prehistoric, historic, archaeological or
paleontological resources are discovered during ground-disturbing
activities, all work within 100 feet of the resources shall be halted and
the applicant shall consult with the County and a qualified professional
(historian, archaeologist and/or paleontologist as determined
appropriate and approved by the County) to assess the significance of
the find.

Department of
Conservation and
Development

When demolition
and site clearing
activities are
complete, and
during grading

Cultural Resources
Impact CUL-1:
Construction of the
project could potentially
cause a substantial
adverse change in the
significance of a historical
resource as defined in
Section 15064.5.

If any find is determined to be significant, representatives of the County
and the consulting professional shall determine the appropriate
avoidance measures or other appropriate mitigation.
In considering any suggested mitigation proposed by the consulting
professional to mitigate impacts to cultural resources, the County shall
determine whether avoidance is feasible in light of factors such as the
nature of the find, project design, costs, and other considerations.
If avoidance is infeasible, other appropriate measures, such as data
recovery, shall be instituted. Work may proceed on other parts of the
project site while mitigation for cultural resources is carried out. All
significant cultural materials recovered shall, at the discretion of the
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Impact CUL-1 Continued

consulting professional, be subject to scientific analysis, professional
museum curation, and documentation according to current professional
standards. At the County’s discretion, all work performed by the
consulting professional shall be paid for by the applicant and at the
County’s discretion, the professional may work under contract with the
County.

Impact CUL-2:
Construction of the
project could potentially
cause a substantial
adverse change in the
significance of an
unknown archaeological
resource pursuant to
Section 15064.5.

Mitigation Measure CUL-2: Implementation of Mitigation Measure
CUL-1 would reduce impacts from changes in the significance of an
archaeological resource to a less-than-significant level.

Department of
Conservation and
Development

When demolition
and site clearing
activities are
complete, and
during grading

Impact CUL-3:
Construction of the
project potentially could
directly or indirectly
destroy a unique
paleontological resource
on site or unique geologic
feature.

Mitigation Measure CUL-3: Implementation of Mitigation Measure
CUL-1 would reduce impacts to paleontological resources or a unique
geologic feature to a less-than-significant level.

Department of
Conservation and
Development

When demolition
and site clearing
activities are
complete, and
during grading
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disturb human remains,
including those interred
outside of formal
cemeteries.

Mitigation Measures
Mitigation Measure CUL-4: In the event of the accidental discovery or
recognition of any human remains in any location other than a
dedicated cemetery, the following steps shall be taken:
1.

There shall be no further excavation or disturbance of the site or
any nearby area reasonably suspected to overlie adjacent human
remains until:



The coroner of the county in which the remains are discovered
must be contacted to determine that no investigation of the
cause of death is required, and



If the coroner determines the remains to be Native American:
•

The coroner shall contact the Native American Heritage
Commission within 24 hours;

•

The Native American Heritage Commission shall identify
the person or persons it believes to be the most likely
descended from the deceased Native American;

•

The most likely descendent may make recommendations
to the landowner or the person responsible for the
excavation work for means of treating or disposing of,
with appropriate dignity, the human remains and any
associated grave goods as provided in Public Resources
Code Section 5097.98; or
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Mitigation Measures
2.

Where the following conditions occur, the landowner or his
authorized representative shall rebury the Native American human
remains and associated grave goods with appropriate dignity on the
property in a location not subject to further subsurface disturbance:



The Native American Heritage Commission is unable to identify
a most likely descendent or the most likely descendent failed
to make a recommendation within 24 hours after being
notified by the Commission;



The identified descendant fails to make a recommendation; or

The landowner or his authorized representative rejects the
recommendation of the descendant, and the mediation by the Native
American Heritage Commission fails to provide measures acceptable to
the landowner.

Energy
There are no significant impacts to energy
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Geology and Soils
Impact GEO-1:
Implementation of the
project could expose
people and developments
to adverse effects from
strong seismic ground
shaking and seismic
related ground failure
including liquefaction and
lateral spreading.

Mitigation Measure GEO-1a: The project applicant shall design
structures and foundations to withstand expected seismic sources in
accordance with the current version of the California Building Code, as
adopted by the County.

County Building Official

Prior to issuance
of a building
permit and
during
construction

Mitigation Measure GEO-1b: At least 60 days prior to recording the
Final Map the applicant shall submit updated improvement plans for the
project for review by the County’s Peer Review Geologist and review and
approval by the Zoning Administrator. For the purposes of geologic
review, the plans shall provide detailed information on the bank
stabilization wall system being proposed along the waterfront
residential lots.

Project Applicant

60 days prior to
recording the
Final Map

Mitigation Measure GEO-1c: Prior to the issuance of building permits,
the applicant shall submit an updated geology, soils and foundation
report meeting the requirements of the Subdivision Ordinance, Section
944.420 for review by the Peer Review Geologist and review and
approval of the Zoning Administrator. The report shall address the
specific approach to grading and development indicated by the Final
Subdivision Map and Improvement Plans, and shall provide technical
data and engineering analysis that addresses the stability of the
residential lots.

Project Applicant

Prior to issuance
of building
permits



The project geotechnical engineer shall use the following
performance criteria:




Factor of Safety of a minimum of 1.5 for static conditions,
Factor of Safety of 1.25 for pseudo-static conditions, and which
takes into account the potential for a seismic source in the site
vicinity (Great Valley seismic zone) and



Factor of Safety of 1.3 for rapid draw down.
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Mitigation Measure GEO-1d: During the construction of subdivision
improvements, the project geotechnical engineer shall provide
observation and testing services and issue a grading/shoring wall
completion report. The report shall provide documentation on the bank
stabilization wall depths and appropriate testing of fill compaction to
determine the effectiveness of the bank stabilization measures in
preventing lateral spreading failures toward the Kellogg Creek channel.

Project Geotechnical
Engineer

During the
construction of
subdivision
improvements

Impact GEO-2:
Development of the
project site could result in
substantial soil erosion or
the loss of topsoil.

Mitigation Measure GEO-2: The applicant shall submit a Storm Water
Pollution Prevention Plan (SWPPP) for review and approval by the
Building Inspection Division of the Department of Conservation and
Development. The SWPPP shall be consistent with the terms of the
State Construction Storm Water General Permit, the manual of
Standards for Erosion and Sedimentation Control Measures by the
Association of Bay Area Governments, policies and recommendations of
the County and the RWQCB. The County has SWPPP resources available
on its website: http://www.co.contracosta.ca.us/depart/pw/design/swppp/.

Project Applicant

Prior to
construction

With regard to long-term control of sedimentation and protection of
water quality, a Storm Water Control Plan (SWCP) C.3 Report (dk
Consulting 2006) was prepared for the project and submitted to the
County’s Public Works Department in order to comply with County
water quality requirements. Engineered linear bioretention facilities
(dry swales) are the selected stormwater runoff treatment for this
project, which are area based storm water treatment facilities.
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Mitigation Measure GEO-3: At least 30 days prior to recordation of the
final map, the project applicant shall submit a plan for monitoring
corrosivity of pads and road beds. The plan shall demonstrate how the
results of the study will guide design of concrete and ferrous materials
that are in contact with the ground.

Project Applicant

30 days prior to
recordation of
the final map

Mitigation Measure CUM GCC-1a: The County shall ensure that the
project applicant(s) employs green building techniques in the design of
proposed structures within the Pantages Bays project. Specifically,
structures shall conform at a minimum to the California Green Building
Code or equivalent green building standards.

Contra Costa County

Prior to
construction and
during project
design

Global Climate Change
Impact CUM GCC-1: The
project would generate
GHG emissions in excess
of the BAAQMD threshold
of 4.6 metric tons of CO2e
per service population per
year and would have a
considerable contribution
on global climate change.

Mitigation Measure CUM-GCC-1b: The applicant has agreed to
incorporate the following measures within the proposed project:



Project landscaping shall include water-efficient native and adaptive
plants in combination with high-efficiency irrigation equipment;



Recycled content shall be included in project building materials,
including the use of pre-consumer fly-ash in the concrete for project
walkways, driveways, roadways, and non-plant landscape elements;



To protect regional and indoor air quality, interior paints, carpets,
adhesives, sealants, and coatings selected for the project shall have
a low concentration of volatile organic chemicals (VOCs);
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The heating, ventilation, and air conditions (HVAC) systems within
each single family home shall use environmentally responsible
refrigerants (i.e. non CFC-based refrigerants);



Indoor ventilation systems in each home shall include highefficiency systems to provide enhanced indoor air quality as
potential pollutants would be ventilated through the building at a
faster rate;



The project shall install high efficiency restroom fixtures including
low-flow or dual flush toilets to reduce potable water use;



Wood from sustainably harvested forests (as certified by the Forest
Stewardship Council) shall be used in wood materials for the single
family homes, including flooring, cabinets, trim, shelving, doors, and
countertops; and



The project shall install water and energy efficient appliances and
lighting fixtures, including EnergyStar dishwashing and refrigeration
equipment.
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Hazards and Hazardous Materials
Impact HAZ-1: The project
could potentially cause
the release of hazardous
materials into the
environment during
demolition, grading, and
construction activities.

Mitigation Measure HAZ-1a: Prior to issuance of grading permits, soil
samples shall be collected from the paint disposal area, by a qualified
professional, and analyzed for metals, petroleum hydrocarbons, and
volatile organic compounds. Soil samples shall be compared to the
Environmental Screening Levels (ESLs) as determined by the California
Regional Water Quality Control Board San Francisco Bay Region. If soil
samples exceed ESLs, the soil shall be investigated and remediated
under the oversight of the Contra Costa Environmental Health Division
(CCEHD).

Project Applicant

Prior to issuance
of grading
permits, during
demolition, and
preliminary
grading activities

Mitigation Measure HAZ-2a: Prior to the issuance of a demolition
permit, the applicant shall submit proof to the County that all asbestoscontaining materials have been removed at the existing residence
located to the south of Point of Timber Road, in compliance with state
regulations.

Project Applicant

Prior to issuance
of a demolition
permit

Mitigation Measure HAZ-2b: Prior to the issuance of a demolition
permit, the applicant shall submit proof to the County that all leadbased paint (LBP) has been removed at each of the existing former
residences on the project site, in compliance with state regulations.

Project Applicant

Prior to issuance
of a demolition
permit

Mitigation Measure HAZ1b: The project site shall be inspected by an
environmental professional who specializes in hazardous materials and
contamination, appointed by CDD, and paid for by the applicant, during
demolition and preliminary grading activities. In the event that
previously unidentified contaminants are discovered, the contamination
shall be reported to CCEHD and investigated and remediated under the
oversight of CCEHD in accordance with existing regulatory programs.
Impact HAZ-2 The project
could potentially release
hazardous materials
during demolition of the
existing residence.
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at the Timber Point
Elementary School to
hazardous emissions or
materials.

Mitigation Measures
See Mitigation Measures HAZ-1, HAZ-2a, and HAZ-2b

Responsible Agency

Timing

Project Applicant

Prior to issuance
of grading
permits, during
demolition, and
preliminary
grading activities

Qualified Hydrologist

Weekly
monitoring

Hydrology and Water Quality
Impact HYD-1:
Construction activities
would alter the existing
drainage patterns
resulting in erosion,
sedimentation, and
contamination of storm
water runoff which could
degrade water quality in
adjacent water bodies.

Mitigation Measure HYD-1a: A qualified hydrologist on the project team
shall perform, at minimum, weekly monitoring of the water quality in
Kellogg Creek adjacent to the turbidity barriers to determine whether
adjustments to their position or depth are required. Monitoring shall be
more frequent, as needed, to accurately assess water quality
degradation.
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Mitigation Measure HYD-1b: The applicant shall submit a Storm Water
Pollution Prevention Plan (SWPPP) for review and approval by the
Building Inspection Division of the Department of Conservation and
Development. The SWPPP shall be consistent with the terms of the
State Construction Storm Water General Permit, the manual of
Standards for Erosion and Sedimentation Control Measures by the
Association of Bay Area Governments, policies and recommendations of
the County and the RWQCB. The County has SWPPP resources available
on its website: http://www.co.contracosta.ca.us/depart/pw/design/swppp/. Additionally, the Title 10
Ordinance (1010) of the Contra Costa County Code of Ordinances
requires the project sponsor to obtain a permit for drainage activities for
creek improvements to Kellogg Creek and Old Kellogg Creek.

Project Applicant and
Department of
Conservation and
Development

Prior to the
issuance of a
grading permit

Mitigation Measure HYD -1c: To prevent pollution of receiving waters
due to equipment fueling, storage, and maintenance, the contractor
shall develop a detailed set of guidelines to follow. Final plan notes, and
contractor bid documents shall include the following specifications:

Contractor

During
construction

1.

Space in the staging area shall be reserved for storage of
maintenance materials, and refueling purposes.

2.

The staging area shall be graded to prevent any runoff so that any
contaminants such as spilled fuel, oil, or grease will not reach the
receiving waters.

If heavy-duty construction machinery is left overnight in an area that is
not protected from direct runoff to receiving waters, drip pans shall be
placed beneath the engine block and hydraulic systems.
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Impact HYD-2:
Abandoned groundwater
wells on the project site
could act as direct
conduits to groundwater
for hazardous waste.

Mitigation Measure HYD-2: Prior to the issuance of grading permits, the
project applicant shall coordinate with Contra Costa Environmental
Health Division (CCEHD) to identify and survey the existing and
abandoned groundwater wells on the project site.

Impact HYD-3: The project
site is located within areas
of projected tidal
inundation due to sea
level rise, which would
place people and
structures within a flood
hazard associated with
long-term sea level rise.

Responsible Agency

Timing

Project Applicant

Prior to issuance
of grading
permits

Mitigation Measure HYD-3a: The final map and improvement plans,
including grading plans shall include, at minimum, a finished floor
elevation of residential units at 14.1 feet.

Project Applicant

During project
design

Mitigation Measure HYD-3b: The final map and improvement plans,
including grading plans shall include, at minimum, a finished street level
elevation of 12.1 feet.

Project Applicant

During project
design

The identified groundwater wells shall be properly decommissioned
under permit from CCEHD. CCEHD shall inspect the decommissioned
wells for approval.

Land Use and Planning
There are no significant impacts to land use planning
Mineral Resources
There are no significant impacts to mineral resources
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Noise
Impact NOI-1: Project
construction would cause
a substantial temporary
increase in ambient noise
levels.

Mitigation Measure NOI-1a: All noise generating construction activities
shall be limited to the hours of 7:30 AM to 5:30 PM, Monday through
Friday, and shall be prohibited on state and federal holidays on the
calendar dates that these holidays are observed by the state or federal
government as listed below:















New Year’s Day (State and Federal)
Birthday of Martin Luther King, Jr. (State and Federal)
Washington’s Birthday/Presidents’ Day (State and Federal)
Lincoln’s Birthday (State)
Cesar Chavez Day (State)
Memorial Day (State and Federal)
Independence Day (State and Federal)
Labor Day (State and Federal)
Columbus Day (State and Federal)
Veterans Day (State and Federal)
Thanksgiving Day (State and Federal)
Day after Thanksgiving (State)
Christmas Day (State and Federal)

For specific details on the actual day the state and federal holidays
occur, please visit the following websites:




Federal Holidays: http://www.opm.gov/fedhol/2006.asp
California Holidays: http://www.edd.ca.gov/eddsthol.htm
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An on-site complaint and enforcement manager shall be available to
respond to and track complaints. The manager will be responsible for
responding to any complaints regarding construction noise and for
coordinating with the adjacent land uses. The manager will determine
the cause of any complaints and coordinate with the construction team
to implement effective measures (considered technically and
economically feasible) warranted to correct the problem. The telephone
number of the coordinator shall be posted at the construction site and
provided to neighbors in a notification letter. The manager will be
trained to use a sound level meter and should be available during all
construction hours to respond to complaints.
At least one week prior to commencement of grading or construction
activities for each major phase of construction the applicant shall
prepare a notice that grading or construction work will commence. The
notice shall be posted at the site and mailed to all the owners and
occupants of property within 300 feet of the exterior boundary of the
project site as shown on the latest equalized assessment roll. The notice
shall include a list of contact persons with name, title, phone number
and area of responsibility. The person responsible for maintaining the
list shall be included. The list shall be kept current at all times and shall
consist of persons with authority to indicate and implement corrective
action in their area of responsibility. The names of individuals
responsible for noise and litter control, tree protection, construction
traffic and vehicles, erosion control, and the 24-hour emergency
number, shall be expressly identified in the notice. The notice shall be
re-issued with each phase of the project and a copy shall be mailed to
the Contra Costa County Department of Conservation and Development.
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Mitigation Measure NOI-1b: The project applicant shall prepare a
detailed construction noise mitigation plan for review and approval by
the County. The goal of the plan is to provide a framework for notifying
neighbors of the extent of the noise that can be expected during
particular phases of the project grading, what mitigation will be applied,
and who to call if there are noise-related complaints. Submission of this
construction noise mitigation plan shall be required as part the building
permit application.
The construction noise mitigation plan shall use the California Model
Community Noise Ordinance limits of 75 dBA for mobile equipment and
60 dBA for stationary equipment as the primary noise mitigation goals.
Information in the plan shall include but not be limited to the following:




Construction schedule showing dates and location of activities.



Height, length, and location of any recommended noise barriers.
The barriers can be constructed out of wood or other materials as
long as they have a minimum surface weight of approximately 2.5
pounds per square foot. Possible materials include 1-1/8-inch-thick
plywood or fully overlapping 1x redwood boards (1-1/2-inch-thick
total). The barriers would likely be 6 to 8 feet tall but this would be
refined as part of the construction noise control plan. Issues to
consider when determining the ultimate height, length, and
location of the barriers are the actual construction practices,
including equipment to be used and the location and duration of
noisier activities. The topography will also need to be considered in
the final determination of barrier heights and effectiveness.

List of equipment to be used during each major construction phase
and sound level estimates for each phase.
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Truck routing to minimize noise at existing noise sensitive locations.
The project applicant shall limit trucks to routes, hours, and days of
the week set by Contra Costa County.



Location of stationary equipment as far from residents as is
practicable and/or enclose noise sources.



The project applicant shall require the contractor to use electric or
hydraulically powered rather than diesel or pneumatically powered
equipment and construction tools as feasible.



Provide intake silencers and "resident-type" exhaust mufflers on
vehicles and equipment and/or acoustically shroud or shield impact
tools as feasible.



The method of construction of the shoring walls will be Cement
Deep Soil Mixing (CDSM), using multiple augers and with steel Ibeams lowered into each column while the soil-cement mixture is
still in a fluid state. There will be negligible vibration and typical
construction noise with this method. Steel sheet piles as shoring
walls is not permitted, nor is deep dynamic compaction of soils
because these two methods generate too much noise and vibration.

Mitigation Measure NOI-1c: The project applicant shall construct
temporary noise barriers along the western property line neighboring
the existing residences at the Ravenswood and Discovery Bay West
subdivisions. Noise barriers shall provide noise reductions in the range
of 5 to 10 dBA.
Population and Housing
There are no significant impacts to population and housing
Public Services and Recreation
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Environmental
Impacts
Impact PS-1: The project
would be required to
provide 2.6 acres of
parkland to meet the
County’s parkland
dedication requirement.

Mitigation Measures
Mitigation Measure PS-1: The project applicant shall, on the face of the
Final Map (and/or other recorded instrument approved by CDD),
dedicate approximately 2.6 acres of public trails to the public (a 20-foot
emergency vehicle access (EVA) with at least eight feet paved in the
middle, an eight-foot sidewalk leading from Point of Timer Road to the
public trails through the preserved open space, and a passive recreation
location at the end of the trail -beyond the marine patrol substation) for
ingress, egress, and use by pedestrians and bicyclists. The right of public
access shall confirm that dogs are not permitted on the EVA/trails due to
proximity to creek banks, emergent marsh and seasonal wetlands (this
provision includes members of the public with dogs and Pantages Bays
homeowners). It shall confirm that access is limited from dawn to dusk.
The applicant shall provide a water fountain at the end of the trail,
beyond the marine patrol substation, for public use with tables and
seating next to the open water. At the end of the trail, historical kiosks
and signage (related to this part of the Delta and Point of Timber) and
educational (related to the environment and its protection; notice the
dogs not permitted), and benches along the trails, all in a number,
design and content subject to the review and approval of CDD. The
public trails through the open space area also serve as an EVA and must
comply with Fire Department standards. In combination with the
dedication of the public trail the project shall pay a park dedication fee
of $1351 per dwelling unit upon issuance of building permits.
Signage shall be provided at the two project entries for public
pedestrians and bicyclists (Point of Timber and Wilde Drive) and the trail
heads at the end of “A” street and “B” street. The signs confirm public
access to the EVA/trails and the sidewalks and roads within Pantages
Bays. The signage shall also specify the limitations on such use (e.g. no
dogs on EVA/public trails: dogs must be on leash on roads and sidewalks;
public pedestrian and bicyclist access permitted only from dawn to
dusk). The signs and their content are subject to the review and
approval of CDD.
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Impacts
Impact PS-1 Continued

4.0 Mitigation Monitoring and Reporting Program

Mitigation Measures

Responsible Agency

Timing

As provided in Condition of Approval number 69, it is anticipated the
TDBCSD will own and maintain Open Space Parcel “C” which includes the
EVA/trails and seating at the end of the trail. Through landscaping and
lighting district assessment (or other binding, permanent agreement
approved by CDD) the future Pantages Bays residents shall pay for the
maintenance of the EVA/trail and seating end point for their use and
that of the public. The right of public access to roads and sidewalks shall
confirm that it does not include public vehicular use (unless by invited
guest), and that dogs are permitted with the public and residents of
Pantages only if on leash. Access to the EVA/trails, roadways and
waterways within Pantages Bays is also granted to public agencies such
as TDBCSD, RD 800, Fire District, Sheriff’s Office.
It is anticipated that these offers of dedication of public access for
pedestrian and bicyclists will be accepted on behalf of the public by the
County (and/or by another public agency approved by CDD). These
rights of public access and the right of enforcement by members of the
public and the County (or by another public agency) shall be confirmed
in the CC&R’s. ( Mitigation Measure PS-1)

Public Utilities
Impact UTIL-1: Per the
requirements of Title 22
of the California
Waterworks Standards,
the Town of Discovery Bay
Community Services
District does not currently
have sufficient legal water
supply capacity to serve
the project.

Mitigation Measure UTIL-1: Prior to final map recordation, the
applicant shall provide documentation to CDD (i.e., Can & Will Serve
letter and verification from other governmental authorities, such as the
California Department of Public Health), demonstrating to the
satisfaction of CDD that the TDBCSD has identified and secured sufficient
financing for the construction of any required improvements outlined in
the Water MP to ensure sufficient capacity exists to serve the project.
Prior to the issuance of the first occupancy permit, the Applicant shall
provide documentation to CDD that said improvements needed to serve
the project are constructed and operational. This shall be a deed
disclosure on each deed.
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Environmental
Impacts

Mitigation Measures

Impact UTIL-2: Town of
Discovery Bay Community
Services District does not
currently have sufficient
wastewater treatment
capacity to serve the
project.

Mitigation Measure UTIL-2: Prior to final map recordation, the
applicant shall provide documentation to CDD (i.e., Can & Will Serve
letter), demonstrating to the satisfaction of the CDD that the TDBCSD
has identified and secured sufficient funding for the construction of any
capacity or treatment improvements outlined in the Wastewater MP
and necessary so that serving the project does not exceed the
requirements of the RWQCB.

Responsible Agency

Timing

Project Applicant

Prior to filing of
an application

Prior to the issuance of the first occupancy permit, the Applicant shall
provide documentation to the CDD that said improvements needed to
serve the project are constructed and operational, and that any source
control measures are being implemented consistent with the
requirements of the RWQCB.
Impact CUM UTIL-1: The
project, in combination
with other reasonably
foreseeable projects,
would have a considerable
contribution to long-term
water supplies within the
project area.

Mitigation Measure CUM UTIL-1: The project applicant shall implement
Mitigation Measure UTIL-1.

Project Applicant

Prior to final map
recordation

Impact CUM UTIL-2: The
project, in combination
with other reasonably
foreseeable projects,
would have a considerable
contribution to long-term
wastewater treatment
within the project area.

Mitigation Measure CUM UTIL-2: The project applicant shall implement
Mitigation Measure UTIL-2.

Project Applicant

Prior to final map
recordation
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Responsible Agency

Timing

Transportation and Circulation
Impact TRA-1:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the SR4/Byron Highway
(south intersection)
signalized intersection.

Mitigation Measure TRA-1: Mitigation of the unacceptable traffic
conditions at the SR4/Byron Highway (south) can be achieved by adding
a second northbound to westbound left-turn lane from Byron Highway
onto SR4 and its associated receiving lane. This improvement is
currently identified in the 2007 Contra Costa County Capital Road
Improvement & Preservation Program, although funding has not been
identified. If this improvement is not included in a County fee program
or other funding program at the time of project approvals, the project
applicant shall be responsible for their fair share of the improvement
prior to the issuance of building permits.

Project Applicant

Prior to the
issuance of
building permits

Impact TRA-2:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions on
Vasco Road.

Mitigation Measure TRA -2: The project applicant shall pay regional
roadway fees to the East Contra Costa Regional Fee and Financing
Authority (ECCRFFA) fee program to upgrade existing roadways. Proof
of payment needs to accompany the encroachment permit application.

Project Applicant

Prior to
construction

Impact TRA-3:
Implementation of the
project would increase
traffic volumes on nearby
rural roads, and create
conflicts with the farm
equipment that share
these roads during the
peak summer months.

Implementation of Mitigation Measure TRA -2 would require the
project applicant to pay regional roadway fees to upgrade existing
roadways and/or construct new facilities in the project area.

Project Applicant

Prior to
construction
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Impact CUM TRA-1:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of Byer
Road/Byron Highway (No.
6).

Mitigation Measure CUM TRA-1: Mitigation of the unacceptable traffic
conditions at the Byer Road/Byron Highway intersection can be achieved
by installing a traffic signal and a southbound left turn lane. This
improvement is not identified in any funding program.

Impact CUM TRA-2:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersections of Holway
Drive/Byron Highway (No.
7) and Camino Diablo
Road/Byron Highway (No.
23).

Mitigation Measure CUM TRA-2 (Option 1): Mitigation of the
unacceptable traffic conditions at the Holway Drive/Byron Highway and
Camino Diablo Road/Byron Highway intersections can be achieved by
installing a traffic signal at the Camino Diablo Road/Byron Highway and
providing left-turn pockets on all approaches. Traffic turning left from
eastbound Camino Diablo Road to northbound Holway Drive and left
again from Holway Drive to Byron Highway would instead turn left at the
signalized Camino Diablo Road/Byron Highway intersection. This
mitigation would require modifications to the adjacent railroad crossing
west of the intersection to provide the required left turn pocket on the
eastbound approach.

Responsible Agency

Timing

Project Applicant

If this improvement is not included in a County fee program at the time
of project approvals, the project applicant shall pay its fair share towards
the cost of this improvement to the County’s Road Trust account (Fund
#8192) prior to the issuance of building permits. This trust fund shall
fund improvements to intersections identified as operating
unacceptably under cumulative conditions and not identified in a fee
program. As indicated in Table 4.16-15, the project applicant would be
required to contribute 12 percent of the total costs for this
improvement.

This improvement is included in the Draft East County Regional AOB
Transportation Mitigation Fee Update project list. The project applicant
shall pay the required AOB fee.
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Mitigation Measures
Mitigation Measure CUM TRA-2 (Option 2): As an alternative to
Mitigation Measure CUM TRA-2 (Option 1), mitigation of the
unacceptable traffic conditions at the Holway Drive/Byron Highway and
Camino Diablo Road/Byron Highway intersections can be achieved by
installing traffic signals at both intersections, in addition to adding a
northbound left-turn lane pocket at the Holway Drive/Byron Highway
intersection. Traffic would not be shifted under this mitigation, and a
left turn pocket across the railroad crossing at the Camino Diablo
Road/Byron Highway intersection would not be needed.

Responsible Agency

Timing

Project Applicant

During project
design and prior
to issuance of
building permits

Project Applicant

During project
design and prior
to issuance of
building permits

A signal at the Holway Drive/Byron Highway intersection is not identified
in any funding program. Similarly, the installation of a signal at Camino
Diablo Road/Byron Highway is not identified in any funding program.
If these improvements are not included in a County fee program at the
time of project approvals, the project applicant shall pay its fair share
towards the cost of these improvements to the County’s Road Trust
account (Fund #8192) prior to the issuance of building permits. This
trust fund shall fund improvements to intersections identified as
operating unacceptably under cumulative conditions and not identified
in a fee program. As indicated in Table 4.16-15, the project applicant
would be required to contribute between 2 percent and 14 percent of
the total costs for this improvement.
Impact CUM TRA-3:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of Sellers
Avenue/Balfour Road (No.
9).

Mitigation Measure CUM TRA-3: Mitigation of the unacceptable traffic
conditions at the Sellers Avenue/Balfour Road intersection can be
achieved by installing a traffic signal and providing left turn lanes at all
four intersection approaches.
This improvement is included in the Draft East County AOB
Transportation Mitigation Fee Update project list. The project applicant
shall pay the required AOB fee. Implementation of this mitigation
measure would reduce this impact to less-than-significant.
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Responsible Agency

Timing

Impact CUM TRA-4:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of Point of
Timber Road/Byron
Highway (No. 12).

Mitigation Measure CUM TRA-4: Mitigation of the unacceptable traffic
conditions at the Point of Timber Road/Byron Highway intersection can
be achieved by installing a traffic signal. This improvement is included in
the Draft East County AOB Transportation Mitigation Fee Update project
list. The project applicant shall pay the required AOB fee.

Project Applicant

During project
design and prior
to issuance of
building permits

Impact CUM TRA-5:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of Point of
Timber Road/Bixler Road
(No. 13).

Mitigation Measure CUM TRA-5: Mitigation of the unacceptable traffic
conditions at the Point of Timber Road/Bixler Road intersection can be
achieved by installing a traffic signal and adding left turn lanes at all four
intersection approaches. This improvement is not identified in any
funding program.

Project Applicant

During project
design and prior
to issuance of
building permits

If this improvement is not included in a County fee program at the time
of project approvals, the project applicant shall pay its fair share towards
the cost of this improvement to the County’s Road Trust account (Fund
#8192) prior to the issuance of building permits. This trust fund shall
fund improvements to intersections identified as operating
unacceptably under cumulative conditions and not identified in a fee
program. As indicated in Table 4.16-15, the project applicant would be
required to contribute between 30 and 39 percent of the total costs for
this improvement.
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Mitigation Measures

Responsible Agency

Timing

Impact CUM TRA-6:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of Point of
Marsh Creek Road/Sellers
Avenue (No. 16).

Mitigation Measure CUM TRA-6: Mitigation of the unacceptable traffic
conditions at the Marsh Creek Road/Sellers Avenue intersection can be
achieved by installing a traffic signal. This improvement is included in
the Draft East County AOB Transportation Mitigation Fee Update project
list. The project applicant shall pay the required AOB fee.

Project Applicant

During project
design and prior
to issuance of
building permits

Impact CUM TRA-7:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of Point of
Marsh Creek Road/Bixler
Road (No. 18).

Mitigation Measure CUM TRA-7: Mitigation of the unacceptable traffic
conditions at the Marsh Creek Road/Bixler Road intersection can be
achieved by installing a traffic signal. This improvement is not identified
in any funding program.

Project Applicant

During project
design and prior
to issuance of
building permits

Impact CUM TRA-8
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the signalized intersection
of SR4/Byron Highway
(south) (No. 19).

Mitigation Measure CUM TRA-8: Mitigation of the unacceptable traffic
conditions at the SR4/Byron Highway (south) intersection can be
achieved by adding a second left-turn lane on the Byron Highway
approach and a second through lane on the southeast-bound SR4
approach.

Project Applicant

During project
design and prior
to issuance of
building permits

If this improvement is not included in a County fee program at the time
of project approvals, the project applicant shall pay its fair share towards
the cost of this improvement to the County’s Road Trust account (Fund
#8192) prior to the issuance of building permits. This trust fund shall
fund improvements to intersections identified as operating
unacceptably under cumulative conditions and not identified in a fee
program. As indicated in Table 4.16-15, the project applicant would be
required to contribute between 10 and 11 percent of the total costs for
this improvement.

(Cont’d next page)
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Impact CUM TRA-8
Continued

Mitigation Measures

Responsible Agency

Timing

The second left-turn lane on the Byron Highway approach improvement
is currently identified in the 2007 Contra Costa County Capital Road
Improvement & Preservation Program, although funding has not been
identified. The second through lane on the southeast-bound SR4
approach is not identified in any funding program.
If this improvement is not included in a County fee program at the time
of project approvals, the project applicant shall pay its fair share towards
the cost of this improvement to the County’s Road Trust account (Fund
#8192) prior to the issuance of building permits. This trust fund shall
fund improvements to intersections identified as operating
unacceptably under cumulative conditions and not identified in a fee
program. As indicated in Table 4.16-17, the project applicant would be
required to contribute between 9 and 11 percent of the total costs for
this improvement.

Impact CUM TRA-9:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the unsignalized
intersection of
SR4/Newport Drive (No.
21).

Mitigation Measure CUM TRA-9: Mitigation of the unacceptable traffic
conditions at the SR4/Newport Drive intersection can be achieved by
installing a traffic signal. This improvement is not identified in any
funding program.
If this improvement is not included in a County fee program at the time
of project approvals, the project applicant shall pay its fair share towards
the cost of this improvement to the County’s Road Trust account (Fund
#8192) prior to the issuance of building permits. This trust fund shall
fund improvements to intersections identified as operating
unacceptably under cumulative conditions and not identified in a fee
program. As indicated in Table 4.16-15, the project applicant would be
required to contribute between 4 and 6 percent of the total costs for
this improvement.
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Impact CUM TRA-10:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions at
the signalized intersection
of Camino Diablo
Road/Vasco Road (No.
22).

Mitigation Measure CUM TRA-10: Mitigation of the unacceptable traffic
conditions at the Camino Diablo Road/Vasco Road intersection can be
achieved by adding a northbound right turn lane. This improvement is
included as one of several improvements at this intersection in the Draft
East County AOB Transportation Mitigation Fee Update project list. The
project applicant shall pay the required AOB fee.

Project Applicant

During project
design and prior
to issuance of
building permits

Impact CUM TRA-11:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions
along Vasco Road.

Mitigation Measure CUM TRA-11: The project applicant shall pay
regional roadway fees to the East Contra Costa Regional Fee and
Financing Authority (ECCRFFA) fee program to upgrade existing
roadways.

Project Applicant

During project
design and prior
to issuance of
building permits

Impact CUM TRA-12:
Implementation of the
project would increase
traffic volumes and
worsen LOS conditions
along Marsh Creek Road.

Implementation of Mitigation Measure TRA -2 would require the project
applicant to pay regional roadway fees to upgrade existing roadways
and/or construct new facilities in the project area. However, as there
are no specific plans to provide additional capacity on this segment of
Marsh Creek Road, the impact would remain significant and
unavoidable.

Project Applicant

Prior to
construction

4-53

Pantages Bays Project
Final EIR

4.0 Mitigation Monitoring and Reporting Program

Environmental
Impacts

Mitigation Measures

Responsible Agency

Timing

Visual Resources and Aesthetics
Impact VIS-1: The project
would create new sources
of light and glare which
could adversely affect day
or nighttime views in the
area.

Mitigation Measure VIS-1: The project applicant shall prepare a lighting
plan for the review and approval by the Zoning Administrator. Exterior
lighting shall be low mounted, downward casting, shielded, and shall
utilize motion detection systems where applicable. In general, the light
footprint of individual units shall not extend beyond the periphery of
each property. Implementation of exterior lighting fixtures on all
buildings shall also comply with the standard California Building Code
(Title 24, Building Energy Efficiency Standards) to reduce the lateral
spreading of light to surrounding uses.

Source: Circlepoint, 2013.
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Appendix A
INFORMATION RELATED TO LAFCO
APPROVALS
A.1

INTRODUCTION
The Contra Costa Local Agency Formation Commission (LAFCO) is a regulatory
agency that has responsibilities from the state legislature to review, approve or
deny proposals that would:



Annex land to cities or special districts



Detach land from cities or special districts



Consolidate two or more cities or two or more special districts



Form new special districts and disincorporate cities



Merge cities and special districts



Allow cities or special districts to provide services outside of their boundaries.

LAFCO is also authorized to update the sphere of influence (SOI) of each city and
special district every five years based on the present and planned land used, present
and probable needs for public facilities and services in the area, the present capacity
and adequacy of public services, and the existence of social and economic
communities of interest to the agency.1
The Pantages Bays project will require a number of approvals from LAFCO including:



Amendment to the Town of Discovery Bay Community Service District (TDBCSD)
SOI to include portions of the project site;



Annexation of the project site to the TDBCSD for water, sewer and other
services;

1

Contra Costa LAFCO. 2013. Available at http://www.contracostalafco.org/about_us.htm
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Amendment to the Reclamation District No. 800 (RD 800) SOI to include the
project site; and



Annexation of the project site to RD 800 for flood protection, levee
maintenance, drainage and water circulation.

These approvals, required of LAFCO, are considered “projects” under the California
Environmental Quality Act (CEQA). Thus, before such actions can be considered, the
environmental effects of LAFCO’s approvals must be evaluated to identify
potentially significant environmental effects that could result. For any potentially
significant effects, avoidance of the impact is required by changes to the project or
mitigation measures that would reduce the impact to a less-than-significant level.
As a “Responsible Agency” under CEQA (Government Code Section 56000), LAFCO
will rely on the environmental analysis presented in the Pantages Bays draft
Environmental Impact Report (draft EIR) with regard to determining the
environmental effects of the approvals listed above. The following is a summary of
the environmental analyses relevant to LAFCO’s required approvals of the Pantages
Bays project. As specified in Government Code Section 56668, the analysis
summarized below addresses relevant factors outside of the CEQA statutes and
guidelines that are required to be considered during LAFCO’s review of the project
proposal.

A.2

AGRICULTURAL RESOURCES
California Government Code Section 56064
LAFCO uses Government Code Section 56064 of the California Government Code to
evaluate potential impacts to farmland resulting from proposed requests for
annexation. Section 56064 considers "prime agricultural land" as an area of land,
whether it is a single parcel or a contiguous parcel, that has not been developed for
a use other than an agricultural use. These lands must meet any of the following
qualifications:



Land that qualifies, if irrigated, for rating as Class I or Class II in the USDA Natural
Resources Conservation Service land use capability classification, whether or not
land is actually irrigated, provided that irrigation is feasible.



Land that qualifies for rating 80 through 100 Storie Index Rating.
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Land that supports livestock used for the production of food and fiber and that
has an annual carrying capacity equivalent to at least one animal unit per acre
as defined by the United States Department of Agriculture in the National
Handbook on Range and Related Grazing Lands, July, 1967, developed pursuant
to Public Law 46, December 1935.



Land planted with fruit or nut-bearing trees, vines, bushes, or crops that have a
nonbearing period of less than five years and that will return during the
commercial bearing period on an annual basis from the production of
unprocessed agricultural plant production not less than four hundred dollars
($400) per acre.



Land that has returned from the production of unprocessed agricultural plant
products an annual gross value of not less than four hundred dollars ($400) per
acre for three of the previous five calendar years.

Project Analysis
Section 4.1, Agricultural and Forestry Resources, of the draft EIR describes the
existing agricultural resources on and in the vicinity of the project site. Based on the
above-listed qualifications, the project site does not meet the definition of prime
agricultural land as set forth by Government Code Section 56064.
According to the NRCS online Web Soil Survey, the soils identified on the project site
are classified as Class IV soils, and are rated as grade 2 through 5, scoring less than
80 in the Storie Index. Therefore, the soils at the project site would not be
considered “prime agricultural land” under Section 56064(a) or (b).
The land is not currently used to support live stock for the production of food and
fiber. The current tenant runs a small herd of cattle (10 units) and does not meet
the livestock support criteria under Section 56064(c).
The land is not planted with fruit or nut bearing trees, vines, bushes, or crops; and
would not therefore meet the minimum return requirements for unprocessed
agricultural plant products under Section 56064(d).
The land has not been cultivated during the past five years (and hasn’t been since
1992) and therefore does not meet the minimum annual gross value of $400 per
acre for three of the past five years under Section 56064(e).
Construction of the project would not result in any impacts related to the
conversion of Prime Farmland, Unique Farmland, or Farmland of Statewide
Importance to a non-agricultural use.
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POPULATION AND HOUSING
Growth
Section 4.13, Population and Housing, of the draft EIR describes and evaluates the
project’s effects on population and housing. The analysis includes the existing and
projected demographics of Discovery Bay based on the most current data available
from the Contra Costa County General Plan (General Plan), the U.S. Census, and
estimates from the Association of Bay Area Governments (ABAG) Projections 2009.
For the purposes of this analysis, the project is anticipated to be fully operational by
2018.
Direct Growth
The project would construct 292 housing units, which would directly increase the
Rural East County population by an estimated 876 people.2 For the years 2010 to
2020, the 2009 ABAG Projections report an anticipated population increase
Countywide of 87,100 and an increase in population in Rural East County of
approximately 1,300.
The ABAG Projections reflect a trend of continued development in Rural East
County, and the project is included in the population projections for the next 10
years. Population generated by the project represents approximately 67 percent of
the projected growth in Rural East County and 1 percent of the projected growth
estimated for the County as a whole for the same period.3 Given that the direct
population increase associated with the project would be within the ABAG
population forecasts, this impact is considered less than significant.
Indirect Growth
The project site is located within the ULL and is identified for potential future urban
development. The project would require the extension of utilities and roads to a
previously undeveloped area, and such extensions can often indirectly induce
growth in adjacent areas. In this instance however, the project is an infill

2

This number was determined by using the Contra Costa County projected number of 3.0
persons per household for the Discovery Bay area. It is anticipated that some of the
residential units would be occupied by persons that already work and/or live in the County.
3
The subdivisions currently under construction to the west are assumed to be included in
the 2005 and/or 2010 baseline.
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development and adjacent lands are either already developed with residential uses,
or are located outside the ULL, which prevents further development. Therefore,
indirect impacts related to indirect population growth are considered less than
significant.

Regional Housing Need Determination
In response to the Notice of Preparation (NOP) for this Environmental Impact Report
(EIR), a comment was received requesting that the draft EIR quantify the County’s
regional housing needs allocation from ABAG and include the numbers of low, very
low, and moderate housing units that would be provided by the project. As such,
the County’s regional housing needs allocation is described in detail in Section 4.13
of the draft EIR.
However, the Pantages Bays project application was deemed complete prior to the
implementation of the County’s Inclusionary Housing Ordinance in 2006, which
requires 15 percent of units in any new residential development be marketed as
affordable. The Inclusionary Housing Ordinance does not therefore apply to the
project, and the project is not required to provide affordable units.
Government Code section 56668, as a factor considered by LAFCO, is not applicable
to this project or the EIR’s analysis since the project application was deemed
complete prior to the implementation of the County’s Inclusionary Housing
Ordinance in 2006.

A.4

PUBLIC SERVICES
One of the factors LAFCO must consider is the availability and extension of public
services to the project site. Section 4.14, Public Services and Recreation, of the draft
EIR evaluates impacts to public services related to the project, including fire
protection and police services. Below is a summary of the impact analysis, including
a discussion of the revenues that would be provided for those services by the
project applicant.

Fire Protection
Fire services for the project site would be provided by Station 59 which is located
approximately 0.5 miles away on Bixler Road. Adequate emergency access to the
project site would be available through Point of Timber Road and the project’s
Emergency Vehicle Access (EVA) road, and would not require the construction of
additional roads
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The ECCFPD relies mainly on property tax revenue to fund operations. Because of a
significant drop in the assessed property values of homes and properties in East
County, the ECCFPD Board met on February 27, 2012, and voted to call a special
election on June 5, 2012 proposing a special tax of $197 per parcel as a revenue
enhancement for the District (Measure S). The proposed tax was defeated, and
Measure S did not take effect.
Nevertheless, prior to the issuance of building permits, the project applicant would
be required to make a fair share contribution to the reimbursement fund for the
developer funded construction of Station 59. In addition, the project applicant
would be required to pay development fire impact fees to ensure conformance with
General Plan policies related to emergency service response and staffing. In
addition, the new homes would be equipped with fire sprinklers for fire protection.

Police Protection
Contra Costa County Sheriff’s Office
Police protection services in the project vicinity are provided by the Delta Station of
the Contra Costa County Sheriff’s Office, located at 220 O’Hara Avenue within the
City of Oakley. The Delta Station provides police services to the following three
geographical areas (commonly referred to as “beats”):



Beat 31: Unincorporated areas of Antioch, Brentwood, and Oakley



Beat 32: Discovery Bay



Beat 33: Bethel Island, Knightsen, and Byron

The Delta Station’s staffing goal for the Discovery Bay beat is to have one sergeant,
three deputies, two resident deputies, and a school resource officer. All areas
within Discovery Bay are accessible within a five minute time frame, in most
situations (Lt. M. Burton February 2010).
The General Plan includes a sheriff facility standard of 155 square feet of station per
1,000 people within the unincorporated area of the County. As of 2010, the County
is meeting this standard. Impacts related to increases in demand for police services
would be less than significant, as discussed below under “Marine Services”.
Marine Services
The Marine Services Division of the Contra Costa County Sheriff Reserve provides
marine patrol services within the Discovery Bay area. According to the Contra Costa
County Sheriff’s Office, there would be a slight increase in demand for police and
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marine patrol services. With the project’s anticipated development of 116 docks
with deep water access, the additional boat traffic generated by the project could
exceed the ability of the Marine Services Division to provide adequate enforcement.
As part of the project, a marine patrol substation is proposed at the northeasterly
point of the project site (see Figure 3-4 of the draft EIR). The applicant has
consulted with the Office of the Sheriff-Coroner regarding the design of the
substation. The substation would include a permanent modular building, a twoboat dock, and related improvements, and would be accessible by the proposed 20foot EVA. Based on discussions with the Office of the Sheriff-Coroner, the applicant
proposes to fund through a P-1 Service District the cost of one full time equivalent
deputy, who would perform either marine patrol or land patrol services from this
station on an as needed (part-time) basis.
The Sheriff’s Marine Patrol Station would serve the residents from the project and
surrounding areas, and would significantly decrease response times to Discovery
Bay, such that a sheriff would no longer be deployed from the Lauritzen Yacht
Harbor in Oakley (Lt. W. Duke July 2010).
The environmental impacts associated with the construction of the marine patrol
station are evaluated in the relevant technical sections of the draft EIR (i.e., Sections
4.3, Biological Resources, and 4.9, Hydrology and Water Quality). Implementation
of the project would not require the construction of any other police facilities; the
construction of which could result in environmental impacts.
The existing staff, equipment, and facilities of the existing Sheriff’s Delta Station
would be able to provide adequate police services to the project site. Although the
Marine Patrol Substation on the project site would not be staffed full-time, the
addition of one part-time sheriff deputy would enhance police services on the
project site and in the surrounding area. Therefore, impacts related to increases in
demand for police services would be less than significant.

A.5

PUBLIC UTILITIES
The project would require approval from the Contra Costa LAFCO for sphere of
influence amendments and corresponding annexation into the TDBCSD service
boundary for sewer and water services. As shown in Figure 3-8 in the draft EIR, a
portion of the project site is located within the TDBCSD service boundary; the
project includes annexation of the rest of the site into the TDBCSD service area. The
site is surrounded by developments serviced by the TDBCSD and is located within
the Urban Limit Line (ULL). The project is in compliance with general plan policies 7-
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19 and 7-31 which discourage expansion into areas beyond the sphere that cannot
meet all growth management standards in the general plan.
Section 4.15, Public Utilities, of the draft EIR describes the project’s impacts on
TDBCSD utilities serving the project site and the TDBCSD, including water and
wastewater.

Water Supply
Per the requirements of Title 22 of the California Waterworks Standards, the
TDBCSD does not currently have sufficient legal water supply capacity to serve the
project (Significant Impact UTIL-1).
The analysis of adequate capacity uses several measurements, including total water
requirements and average day demand, as well as a computation of “peaking
factors” such as maximum day demand (mdd), and peak hour demand (phd). The
peaking factors are expressed in gallons per minute (gpm). The State requires water
districts to be able to meet the estimated mdd.4
Total water requirements in Discovery Bay are currently 1,335 million gallons per
year (mgy), which equates to an average daily demand of about 3.7 mgd, or about
2,540 gpm. The estimated future water requirements based on the expected infill
growth equates to an increase in the total average daily demand to 4.5 mgd, or
about 3,100 gpm.
Using those water demands as a basis, the TDBCSD determined the peaking
factors—mdd and phd—for water consumption in accordance with regulatory
guidelines. For the build-out horizon year 2020, the mdd would be 7,000 gpm.
Table A-1 (Table 4.15-1 of the draft EIR) provides a summary of current and future
demand.

4

The California Department of Public Health (CDPH) regulations, specifically Section §64554
of the California Waterworks Standards (Title 22, Chapter 16, California Code of Regulations,
CCR); state: “at all times, a public water system’s water source(s) shall have the capacity to
meet the system’s maximum day demand (MDD).” The source capacity is the estimated
capacity of all sources of supply during the time at which the maximum day demand occurs.
Title 22 also states that for water systems using only groundwater, “the system shall be
capable of meeting MDD with the highest-capacity source off line.”
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As discussed in subsection 4.15.1 of the draft EIR, the TDBCSD is currently operating
with a legal shortfall of 200 gpm.5 The TDBCSD is not therefore considered to have
sufficient capacity to serve its existing connections, nor does it have sufficient
capacity to serve the project. Although, the project would result in 292 new
residential service connections, the Water MP conservatively assumed 300
residential service connections and 1.2 MGY in irrigation, which is equivalent to 6
residential connections. The Water MP, therefore, assumes the connection of 306
residential units. The project would construct 292 residential units and would
require approximately 1.2 MGY in irrigation, and would therefore require slightly
less water demand than estimated in the Water MP.

Table A-1

Summary of TDBCSD Demand and Capacity
Total Annual
Requirement

Gallons per
minute (gpm)

Million Gallons
Per Year
(mgy)

Peak hour
Demand Gallons
per minute
(gpm)

a

3.7

2,540

13.2

9,150

b

4.5

3,100

16.1

11,200

0.8

560

29.3

2,050

Current Demand

1,335

Projected
Growth at
Planning Horizon
(2020)

1,630

295

Peaking Factors
(Regulatory Requirement

Million Gallons
Per Day
(mgd)

Million Gallons
Per Year
(mgy)

Increase

Daily Requirements

* The TDBCSD’s system has a current demand of 5,700 gpm and a current capacity of 7,300 gpm. State regulations
require that legal capacity be determined based on a scenario in which the highest-capacity source well is off-line.
Under this scenario the TDBCSD’s system has a legal capacity of 5,500 gpm, resulting in a legally defined shortfall of
capacity of 200 gpm relative to current demand.
a
Total Annual Requirements for current demand is from the Discovery Bay Community Services District Water Master
Plan ( January 2012). This number incorporates existing service connections and water use from residential (single
and multi-family) at 1,986 gpm, commercial/institutional at 44 gpm, irrigation at 509 gpm, and other at 1 gpm.
b
Total Annual Requirements for projected growth at planning horizon 2020 is from the Discovery Bay Community
Services District Master Water Plan. This number incorporates build-out service connections and water use from
residential (single and multi-family) at 2,488 gpm, commercial/institutional at 90 gpm, irrigation at 524 gpm, and
other at 1 gpm.

5

Although the District has sufficient physical capacity with all five of its groundwater wells in
operation, the State Public Health standards require that capacity be calculated with the
highest producing well offline, thus resulting in a shortfall with that well subtracted from the
capacity calculation. (Title 22, Chapter 16, California Code of Regulations)

A-9

Appendix A: Information Related to LAFCO Approvals

Pantages Bays Project
Final EIR

The TDBCSD operates five active groundwater wells which are capable of meeting
future demand when all wells are operating at capacity. Although an adequate
water supply is identified to meet current and future demands, the TDBCSD
currently lacks the appropriate facilities to ensure the source capacity to draw and
distribute the groundwater supplies.
The TDBCSD has identified specific facility improvements and upgrades which would
address the additional increase in pumping associated with the project.
Construction of a new well near Newport Drive would be required to provide the
project with water supply; this new well is identified as a priority CIP slated for
construction in 2012/2014. Upgrades to Well 1B pump equipment are scheduled
for this year and would also facilitate source capacity. Additional water storage
capacity with a new tank at the Newport WTP would also be required to serve new
development. With the timely construction of these supply improvements along
with construction of the new storage tank, there would be sufficient supply to serve
projected growth, including the project.
Implementation of a combination of the facility improvements and upgrades
discussed above would ensure that an adequate distribution of water to could serve
the planned build-out of the project within the margin required by State Public
Health standards. However, due to the uncertainty in the timing of these facility
improvements and upgrades, the planned improvements may not be constructed at
the time the project seeks a new service connection with the TDBCSD. To account
for this uncertainty, this EIR conservatively assumes that impacts from inadequate
source capacity are significant. The following mitigation would address the event in
which the project would outpace available water distribution and would reduce the
potential impact to a less-than-significant level.
Mitigation Measure UTIL-1: Prior to final map recordation, the applicant shall
provide documentation to CDD (i.e., Can & Will Serve letter and verification
from other governmental authorities, such as the California Department of
Public Health), demonstrating to the satisfaction of the CDD that the TDBCSD
has identified and secured sufficient financing for the construction of any
required improvements outlined in the Water MP to ensure sufficient capacity
exists to serve the project.
Prior to the issuance of the first occupancy permit, the Applicant shall provide
documentation to CDD that said improvements needed to serve the project are
constructed and operational.
Significance after Mitigation: Less than significant.
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Mitigation Measure UTIL-1 would require that the improvements to capacity
are in place prior to the project moving forward in the event that the project
outpaces available water distribution resources. Further, as a condition of
approval for the project, the County would require the project to incorporate
indoor and outdoor water conservation measures to reduce the daily
consumption of water. This condition of approval, along with Mitigation
Measure UTIL-1 would reduce impacts to a less-than-significant level.

Wastewater
The TDBCSD has completed a Wastewater Master Plan (October 2011) that
identifies improvements needed to ensure sufficient capacity for build-out through
2020. Mitigation Measure UTIL-2 will ensure that the County’s Zoning Administrator
is provided sufficient information to determine that financing for the required
wastewater treatment improvements is in place prior to final map recordation of
the project. This documentation will also show that the necessary improvements
have been completed and actual capacity exists prior to the issuance of certificates
of occupancy, which is consistent with policies 7-1, 7-2, and 7-4. Therefore, the
project would be in compliance with policy 7-33 which requires that a project
demonstrate that sufficient wastewater treatment capacity exists.
The RWQCB approved a maximum operating capacity of 2.1 mgd for average annual
flow (AAF), per its permit to the TDBCSD dated December 4, 2008. The Wastewater
Master Plan, however, has shown the reliable capacity of the wastewater treatment
plant is currently 2.0 mgd AAF without further improvements. The TDBCSD
wastewater treatment facility is currently operating at 1.80 mgd (AAF), with an
average dry weather flow (ADWF) of 1.75 mgd and a maximum month flow of
(ADMMF) of 1.98 mgd.6 As described in subsection 4.15.3 of the draft EIR, project
wastewater flows of 0.1 mgd would increase the amount of wastewater treated by
the facility to 1.90 mgd, leaving the facility within an apparent an apparent
remaining reliable capacity of 0.1 mgd AAF. However, all remaining capacity above
1.80 mgd AAF is already committed to other planned and approved development
(i.e., Hofmann project), and therefore the treatment plant would need to be
expanded and the District’s NPDES permit would need to be amended to provide
capacity for the proposed project.7

6

This information is presented on page 5-8, in Table 5-2, of the Wastewater MP.
Harris, Gregory, Engineer, Town of Discovery Bay Community Services District. Personal
communication, May 10, 2012.
7
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Further, as a condition of approval for the project, the County would require the
project to incorporate water conservation measures to reduce the daily
consumption of water. Implementation of these measures would be consistent
with the intent of general plan policy 7-37 to decrease peak water use.
If it is determined that the TDBCSD is likely to have sufficient capacity to serve the
project at the time building permits are issued, the applicant could seek a new
service connection that would not exceed the RWQCB requirements for wastewater
treatment. In that instance, the TDBCSD would issue the connection and the
applicant would pay a capacity fee for its fair share of improvements to the
TDBCSD’s system. In the unlikely event, however, that sufficient capacity is not
available to serve the project in a manner that it would not exceed the RWQCB
requirements of the TDBCSD’s operating permit, the following mitigation would
avoid the situation where development would outpace those RWQCB capacity and
operating requirements, and thereby reduce the corresponding potential impact to
a less-than-significant level:
Mitigation Measure UTIL-2: Prior to final map recordation, the applicant shall
provide documentation to CDD (i.e., Can & Will Serve letter), demonstrating to
the satisfaction of CDD that the TDBCSD has identified and secured sufficient
funding for the construction of any capacity or treatment improvements
outlined in the Wastewater MP and necessary so that serving the project does
not exceed the requirements of the RWQCB.
Prior to the issuance of the first occupancy permit, the Applicant shall provide
documentation to CDD that said improvements needed to serve the project are
constructed and operational, and that any source control measures are being
implemented consistent with the requirements of the RWQCB.
Significance after Mitigation: Less than significant.
The TDBCSD has completed the Wastewater Master Plan that identifies
improvements needed to ensure sufficient capacity for build-out through 2020.
Mitigation is included to ensure that financing for the required improvements is in
place prior to final map recordation and that actual capacity exists prior to issuance
of occupancy permits, which is consistent with general plan policies 7-1, 7-2, and 74. Therefore, the project would be in compliance with general plan policies 7-21
and 7-33, which require that a project demonstrate that sufficient capacity exists.
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GREENHOUSE GAS EMISSIONS
The project would not result in any potentially significant project-level impacts on
global climate change. It is generally understood that no single land use project can
generate enough GHG emissions to noticeably change the global average
temperature (BAAQMD 2010a). GHG emissions are therefore recognized exclusively
as cumulative impacts. Subsection 4.7.4 of the draft EIR includes a discussion of the
project’s cumulative contribution to GHG emissions and their impact on global
climate change.
The project's incremental increases in GHG emissions associated with traffic, and
with direct and indirect energy use, would contribute to regional and global
increases in GHG emissions and associated climate change effects. Table A-2 (Table
4.7-1 of the draft EIR) shows estimated GHG emissions in metric tons per year, and
also presents the project’s annual generation of CO2 equivalents per capita. The
methodology and assumptions used in calculating GHG emissions are described
previously in the “Methodology” subsection and the calculations can be found in
Appendix A of the draft EIR.
The project would emit approximately 5,080 metric tons of CO2e annually when fully
developed. The project would generate 876 new residents, resulting in a per capita
CO2 emissions rate of 5.79 metric tons per person per year. This rate of emission is
greater than the adopted BAAQMD threshold of 4.6 metric tons of CO2e per year.
The emissions in Table A-2 do not reflect recently-adopted control measures, such
as the California Green Building Code, which became effective August 1, 2009, with
mandatory compliance becoming effective January 1, 2011. The Green Building
Code is a supplement to the California Building Code, and sets standards for energy
efficiency, water efficiency and conservation, material conservation and resource
efficiency, and environmental quality in the planning, design and construction of
buildings. Pursuant to this new code, the project would be required to implement
many energy efficiency measures that would reduce the project’s CO2e emissions.
Implementation of the following measures would be expected to reduce project
GHG emissions by a maximum of 10 percent (i.e., to 5.21 metric tons of CO2e per
capita per year):



Water Usage and Quality: The water usage and quality standards are intended
to promote water use reduction by using low-flow toilets, water-saving kitchen
and lavatory faucets, use of drought-tolerant native plant material, etc.



Energy Performance: Energy performance standard include energy efficient
standards for heating, ventilation, and air conditioning (HVAC) system and other
appliances that could be installed in residential units. These appliances include
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centralized gas fired water heating, reversible ceiling fans to help distribute air
in summer and winter, central air conditioning utilizing same ducting system as
central heating, and meeting Title 24 requirements for insulation, air infiltration,
and natural lighting.



Table A-2

Environmental Pollution Reduction: Environmental pollution reduction
standards would include storage and collection recyclables; use of low volatile
organic compounds (VOC) paint; etc.

Annual CO2e Emissions Associated with Project Operation
Proposed Project Annual
Emissions
(metrica tons CO2 per year)

CO2e per year
(per capitad)

3,708

4.23

Direct Area Sources

920

1.05

Indirect Electrical Usage

426

0.49

Indirect Water Conveyance

15

0.02

Indirect Wastewater Treatment

12

0,00

5,080

5.79

Source Type
Direct Mobile Sourcesb

Totalc
Notes:
a

Metric tons are equal to 0.9072 U.S. tons
As a conservative approach, emissions from direct mobile sources were calculated using on-road vehicles only.
Also, boats and other water vehicles were not included in the direct mobile sources analysis.
c
No Adjustments for project features or Scoping Plan measures. This is likely a conservative estimate as, prior to
project construction, AB 32 will require GHG emission reductions in all sectors. Transportation emission rates
will likely decrease due to increased fuel efficiency and lower carbon content in fuels, which is not adequately
reflected in the URBEMIS 2007 model used for this analysis. Additionally project green building and energy
efficiency measures are also conservatively not factored into the projection. Therefore, actual project CO2
emissions will likely be less.
d
Service population (per capita) is 876, based on 292 households and 3 residents per household.
Source: Don Ballanti, 2010.
b

Mitigation Measure CUM GCC-1a: The County shall ensure that the project
applicant(s) employs green building techniques in the design of proposed
structures within the Pantages Bays project. Specifically, structures shall
conform at a minimum to the County and or California Green Building Code or
equivalent green building standards.
Mitigation Measure CUM GCC-1b: The applicant has agreed to incorporate the
following measures within the proposed project:
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Project landscaping shall include water-efficient native and adaptive plants
in combination with high-efficiency irrigation equipment;



Recycled content shall be included in project building materials, including
the use of pre-consumer fly-ash in the concrete for project walkways,
driveways, roadways, and non-plant landscape elements;



To protect regional and indoor air quality, interior paints, carpets,
adhesives, sealants, and coatings selected for the project shall have a low
concentration of volatile organic chemicals (VOCs);



The heating, ventilation, and air conditions (HVAC) systems within each
single family home shall use environmentally responsible refrigerants (i.e.
non CFC-based refrigerants);



Indoor ventilation systems in each home shall include high-efficiency
systems to provide enhanced indoor air quality as potential pollutants
would be ventilated through the building at a faster rate;



The project shall install high efficiency restroom fixtures including low-flow
or dual flush toilets to reduce potable water use;



Wood from sustainably harvested forests (as certified by the Forest
Stewardship Council) shall be used in wood materials for the single family
homes, including flooring, cabinets, trim, shelving, doors, and countertops;
and



The project shall install water and energy efficient appliances and lighting
fixtures, including EnergyStar dishwashing and refrigeration equipment.

Significance after Mitigation: Significant and unavoidable.
The URBEMIS 2007 model was used to determine the amount of reduction in
area source emissions that would results from the above mitigation measures.
According to the URBEMIS 2007 model, implementation of Mitigation Measures
CUM GCC-1a and CUM GCC-1b would reduce total GHG emissions by 10
percent, for a post-mitigation total emission rate of 5.21 metric tons of CO2e per
capita per year, which remains above BAAQMD threshold of 4.60 metric tons of
CO2e per capita per year. The project contribution to global climate change
would remain cumulatively considerable.
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REGIONAL TRANSPORTATION PLAN
The draft EIR section 4.16 includes relevant policies from the Transportation &
Circulation Element of the Contra Costa County General Plan and how the project is
consistent. The development of the project site would generate new traffic
volumes that would reduce the LOS ratings for some of the nearby intersections and
roadways. Implementation of Mitigation Measures TRA-1 and TRA-2 would lessen
these negative effects so that the impacted facilities would be able to operate at an
acceptable LOS, consistent with general plan policy 5-4.
Streets would be designed in compliance with County standards and requirements
of emergency service providers. The road dimensions on the project site would be
similar to the adjacent Discovery Bay and Discovery Bay West residential
subdivisions.
No significant unavoidable impacts were identified for those state highway facilities
(State Route 4 and Byron Highway) that could be included in the approved
Transportation 2035 Plan projects. The development proposed by the project does
not include any significant roadway improvements or transit programs that would
conflict with the Transportation 2035 Plan.
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