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3.4 ‐ Biological Resources
This section describes the existing biological setting and potential effects from Project
implementation on the Project Site and its surrounding area. Descriptions and analysis in this
section are based on, among other things, a Biological Resources Analysis (BRA) completed by Monk
& Associates, Inc. (M&A) in January 5, 2016 (Appendix C.1). Site reconnaissance was performed by
M&A in November 2009 and January 2010; special‐status plant surveys were conducted by M&A in
April, May, and July of 2012; vernal pool fairy shrimp protocol surveys were conducted in January
through June 2012; a wetland delineation was conducted in April 2013; an additional site
reconnaissance was performed by a FirstCarbon Solutions (FCS) biologist in April 2015; and a review
of available information and mapping of known resources within the Project Site and vicinity. The
surveys identified the general biological resources within the Project Site and surrounding areas. In
addition, information from previously prepared studies was also incorporated in the BRA, including
those provided in Appendix C.4. Information was also reviewed from the United States Fish and
Wildlife Service (USFWS) species list, and query results from the California Natural Diversity
Database (CNDDB) and California Native Plant Society (CNPS). All observations and conclusions from
the BRA, reconnaissance level surveys, and database searches are contained in this EIR section.
Supporting information and a peer review of M&A’s BRA are provided in Appendix C. The peer
review was initially conducted on a version of M&A’s BRA dated April 8, 2015. Since the publication
of the Draft EIR, the BRA has been updated in August 2016 to include clarifying information; this
subsequent update does not substantively affect the peer review conclusions. All updates have been
reviewed and are incorporated herein.
As of January 1, 2013, the agency formerly known as the California Department of Fish and Game
(CDFG) changed its name to the California Department of Fish and Wildlife (CDFW). Some
publications written prior to the change refer to the CDFG; therefore, this document cites CDFG and
the CDFW, as appropriate, referring to the same state agency.

3.4.1 ‐ Environmental Setting
Topography and Hydrology
Topography of both the Northern Site and the Southern Site varies from nearly level valleys along
Camino Tassajara to steeply sloping hillsides and undulating hills. Elevations range from
approximately 600 to 1,000 feet above mean sea level.
On the Northern Site, a short segment of Tassajara Creek crosses the northeastern end of the parcel,
immediately adjacent to Finley Road. In addition, a single drainage, shown as a blue‐line stream on the
USGS Tassajara quadrangle, flows from west to east along the northern boundary of the Northern Site
and empties into Tassajara Creek on‐site. There are two other poorly defined drainage features that
originate in the hills north of Camino Tassajara that flow south to the level valley floor where the
drainage channel becomes less well‐defined and ephemeral flows appear to fan out onto the Northern
Site’s floodplain. Finally, there is a shallow drainage swale along the southern boundary of the
Northern Site (Exhibit 3.4‐1); this drainage swale receives a near constant contribution of nuisance
water from the existing adjacent Mustang Soccer Complex to the south of Camino Tassajara.
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The majority of the tributaries and drainage features on the Southern Site are ephemeral in nature,
and likely only carry flowing water during peak storm events. There is also one perennial seep along
the southern boundary of the Southern Site. Finally, a pond previously mapped on the Southern Site
no longer holds water because of erosion of the relatively small berm that once surrounded this
man‐made feature.

Biological Communities and Associated Wildlife Habitats
A complete list of plant species observed on the Northern Site in November 2009, January 2010,
April 2012, May 2012, June 2012, and July 2012 is presented in Table 1 of the BRA (Appendix C.1).
Nomenclature used for plant names follows The Jepson Manual, 2nd Edition (as cited in Appendix
C.1) and changes made to this manual as published on the Jepson Interchange Project website (UCB
2014). Table 2 in the BRA (Appendix C.1) provides a complete list of wildlife species observed within
the Northern Site in November 2009, January 2010, April 2012, May 2012, June 2012, and July 2012.
Nomenclature for wildlife follows the CDFW’s Complete List of Amphibian, Reptile, Bird, and
Mammal Species in California (cited in Appendix C.1) and any changes made to species
nomenclature as published in scientific journals since the publication of CDFW’s list.
Three plant communities occur on the Project Site: non‐native annual grassland, riparian woodlands,
and wetlands. The dominant plant community is grazed, non‐native annual grassland. The tributaries
and drainage features on the Project Site support sparse riparian woodlands, and the more level
sections of the creek beds support seasonal wetlands. In addition, several small seasonal wetlands
have developed in localized areas where seasonal seepage flows down the slopes and hillsides of the
Project Site, and one perennial seep occurs along the southern boundary of the Southern Site.

Non‐Native Annual Grassland
The majority of the Project Site can be characterized as grazed non‐native annual grassland. This
plant community is dominated by non‐native grasses such as Mediterranean barley (Hordeum
marinum ssp. gussoneanum), soft chess (Bromus hordeaceus), Italian ryegrass (Festuca perennis),
foxtail barley (Hordeum murinum ssp. leporinum), wild oats (Avena fatua and Avena barbata),
sixweeks fescue (Festuca myuros), and canary grass (Phalaris minor and Phalaris aquatica). Non‐
native forbs that occur on the Project Site include filaree (Erodium botrys, E. cicutarium, and E.
moschatum), crane’s bill geranium (Geranium molle and Geranium dissectum), strawberry clover
(Trifolium fragiferum), California burclover (Medicago polymorpha), bur chervil (Anthriscus caucalis),
poison hemlock (Conium maculatum), knotted hedge‐parsley (Torilis nodosa) and non‐native thistles
including Italian thistle (Carduus pycnocephalus), bull thistle (Cirsium vulgare), yellow star thistle
(Centaurea solstitialis), purple starthistle (Centaurea calcitrapa), tocalote (Centaurea melitensis), and
milk thistle (Silybum marianum).
Native plant species also occur as a smaller element within this non‐native grassland community.
Native forb species that occur on the Project Site include narrow‐leaf milkweed (Asclepias fascicularis),
common yarrow (Achillea millefolium), great valley gumplant (Grindelia camporum), miniature lupine
(Lupinus bicolor), purple sanicle and gambel weed (Sanicula bipinnatifida and Sanicula crassicaulis),
dwarf hesperevax (Hesperevax sparsiflora ssp. sparsiflora), redmaids (Calandrinia ciliata), blue‐eyed
grass (Sisyrinchium bellum), mules ears (Wyethia glabra and Wyethia helenioides), buttercup
(Ranunculus californicus and Ranunculus canus var. ludovicianus), purple owl’s clover (Castilleja exserta
3.4‐2
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ssp. exserta) and creamsacs (Castilleja rubicundula ssp. lithospermoides). Native geophytes (bulbs) that
comprise a recurrent native forb component within the non‐native grassland on the Project Site
include soap plant (Chlorogalum pomeridianum ssp. pomeridianum), harvest brodiaea (Brodiaea
elegans ssp. elegans), blue dicks (Dichelostemma capitatum ssp. capitatum), fork‐toothed ookow
(Dichelostemma congestum), and Ithuriel’s spear (Triteleia laxa). Native grasses that occur on the
Project Site include blue wildrye (Elymus glaucus) and creeping wildrye (Elymus triticoides ssp.
triticoides). Scattered valley oaks (Quercus lobata), poison oak (Toxicodendron diversilobum), and blue
elderberry (Sambucus nigra ssp. caerulea) grow on the Project Site’s hillsides.
A microhabitat of alkali grassland occurs within and adjacent to the seasonal wetlands on level
portions along the southern boundary of the Northern Site and level portions of the Southern Site.
These areas are typified by slightly more alkaline, mesic soils and halophytic taxa (that is, salt‐
tolerant) such as saltgrass (Distichlis spicata), alkali mallow (Malvella leprosa), Boccone’s sand‐
spurrey (Spergularia bocconi), and hastate orache (Atriplex prostrata) in addition to common
grassland species and wetland species mentioned earlier. Two special‐status plants, San Joaquin
spearscale (Extriplex joaquinana formerly known as Atriplex joaquinana) and Congdon’s tarplant
(Centromadia parryi ssp. congdonii), occur within this microhabitat.
The Project Site’s grassland community provides habitat for graniverous (seed‐eating) birds such as
savannah sparrow (Passerculus sandwichensis) and white‐crowned sparrow (Zonotrichia leucophrys),
and insectivorous birds such as Says phoebe (Sayornis saya), western kingbird (Tyrannus verticalis),
western bluebird (Sialia mexicana), northern mockingbird (Mimus polyglottos), loggerhead shrike
(Lanius ludovicianus), western meadowlark (Sturnella neglecta), red‐winged blackbirds (Agelaius
phoeniceus), and European starling (Sturnus vulgaris), all of which were observed during the site
surveys recently conducted by either M&A or FCS.
The oaks on the northern portion of the Northern Site provide suitable foraging and nesting habitat
for common birds observed in the area, such as Nuttall’s woodpecker (Picoides nuttallii), acorn
woodpecker (Melanerpes formicivorus), northern flicker (Colaptes auratus), white‐breasted nuthatch
(Sitta carolinensis), western scrub jay (Aphelocoma californica), bushtits (Psaltriparus minimus),
yellow‐rumped warbler (Dendroica coronata), and oak titmouse (Baeolophus inornatus).
Raptors (birds of prey) such as American kestrel (Falco sparverius), red‐tailed hawk (Buteo jamaicensis),
red shouldered hawk (Buteo lineatus), white‐tailed kite (Elanus leucurus), great horned owl (Bubo
virginianus) and golden eagle (Aquila chrysaetos), which prey on the smaller birds and mammals, also
occur on the Project Site and use the grassland habitat for foraging. The widely scattered valley oaks
on the northern portion of the Northern Site also provide suitable nesting habitat for some of these
raptors. Other animals observed in the grassland included Columbian black‐tailed deer (Odocoileus
hemionus columbianus), California ground squirrel (Otospermophilus beechyi), Botta’s pocket gopher
(Thomomys bottae), and California meadow vole (Microtus californicus).

Tributaries and Drainage Features
The majority of drainage features occurring within the Project Site are ephemeral in nature, and are
characterized as eroded gullies on the slopes and hillsides (as shown on Exhibit 3.4‐1). These
drainage features, while mostly vegetated with the same grasses and forbs as are found in the
surrounding grassland habitat, support pockets of seasonal wetland vegetation, as described below.
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The ephemeral drainages provide a seasonal water source for local wildlife species, and scattered
trees along these drainages create a movement corridor for wildlife in the area.
A short segment of Tassajara Creek crosses the eastern end of the Northern Site, immediately
adjacent to Finley Road. Just west of Finley Road, a small ephemeral drainage that is approximately
3 feet wide flows into this segment of Tassajara Creek from the northwest. This creek supports a
moderately closed (approximately 70 percent closed) riparian canopy dominated by native oaks,
specifically valley oaks and coast live oaks (Quercus agrifolia). Other native riparian trees present
along this riparian corridor include California buckeye (Aesculus californica), California bay
(Umbellularia californica), and red willows (Salix laevigata). The relatively sparse shrub layer is
dominated by western poison‐oak (Toxicodendron diversilobum), snowberry (Symphoricarpos albus
ssp. laevigatus) and California rose (Rosa californica). Other riparian shrubs present along the banks
of the riparian corridor include Himalayan blackberry (Rubus armeniacus) and California blackberry
(Rubus ursinus) and the non‐native, upland species horehound (Marrubium vulgare). The sparse,
deeply shaded understory is comprised primarily of a mix of perennial and annual non‐native herbs
that include chickweed (Stellaria media), prickly buttercup (Ranunculus muricatus), Italian wildrye
(Festuca perennis), smilo grass (Stipa miliacea ssp. miliacea), hedge parsley (Torilis arvensis), Canada
thistle (Cirsium arvense), cutleaf geranium (Geranium dissectum), bristly ox‐tongue (Helminthotheca
echioides) and bedstraw (Galium aparine). Native herbaceous species in the understory include
Pacific sanicle (Sanicula crassicaulis) and miner’s lettuce (Claytonia perfoliata) on the banks and
common rush (Juncus patens) in the channel. The channel bottom is largely unvegetated (less than 5
percent vegetative cover) with a loose sandy substrate with loose cobbles scattered throughout.
These large cobbles were likely transported during episodic high flows associated with storm events.
The other tributaries and drainage features on the Project Site support only sparsely occurring
riparian woodland species, such as red willows, with occasional valley oaks. One tributary has a
relatively large stand of non‐native black locust (Robinia pseudoacacia) associated with it.

Wetlands
Seasonal wetlands are habitats that may appear dry in the summer and fall months, but following
the first winter rains become saturated or hold water for a period of several weeks to months at a
time. Seasonal wetlands may remain inundated for a prolonged period of time typically due to the
presence of impervious soils and/or confining topography such as topographic low areas.
Some of the level sections of the tributaries and drainage features on the Project Site support
seasonal wetlands. In addition, several other small areas of seasonal wetland have developed in
localized areas of seasonal seepage on the slopes and hillsides of the Project Site. These seasonal
wetlands are dominated by non‐native species such as Mediterranean barley, Italian ryegrass,
rabbit’s‐foot grass (Polypogon monspeliensis), hyssop loosestrife (Lythrum hyssopifolia) common
knotweed (Polygonum aviculare), brass buttons (Cotula coronopifolia) and native species such as
Baltic rush (Juncus balticus ssp. ater) and brown‐headed rush (Juncus phaeocephalus). Other native
species that occur in these seasonal wetlands include peppergrass (Lepidium nitidum and Lepidium
latipes ssp. latipes), popcornflower (Plagiobothrys stipitatus ssp. micranthus and Plagiobothrys
stipitatus ssp. stipitatus), elongate plantain (Plantago elongata), slender woolly marbles
(Psilocarphus tenellus) and purslane speedwell (Veronica peregrina ssp. xalapensis).
3.4‐4
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There is one perennial seep that occurs along the southern boundary of the Southern Site. This seep
supports spiny cocklebur (Xanthium spinosum), iris‐leaf rush (Juncus xiphioides), swamp pricklegrass
(Crypsis schoenoides), salt grass, hyssop loosestrife, birdfoot trefoil (Lotus corniculatus), common
knotweed and Baltic rush.
Seasonal wetlands and seeps provide wildlife with a seasonal water source that allows animals to
drink and forage in the water during the winter and spring months. Birds that are commonly
observed around wetlands include black phoebe (Sayornis nigricans) and killdeer (Charadrius
vociferus). Amphibians such as the Sierran treefrog (Pseudacris sierra) and the western toad (Bufo
boreas) will lay their eggs in seasonal wetland habitats and complete their life cycle in the wetlands
prior to the time they dry in the late spring and early summer months.

Wildlife Corridors
Wildlife corridors are linear and/or regional habitats that provide connectivity to other natural
vegetation communities within a landscape fractured by urbanization and other development.
Wildlife corridors have several functions: 1) they provide avenues along which wide‐ranging animals
can travel, migrate, and breed, allowing genetic interchange to occur; 2) populations can move in
response to environmental changes and natural disasters; and 3) individuals can recolonize habitats
from which populations have been locally extirpated (as cited in Appendix C.1). All three of these
functions can be met if both regional and local wildlife corridors are accessible to wildlife. Regional
wildlife corridors provide foraging, breeding, and retreat areas for migrating, dispersing, immigrating,
and emigrating wildlife populations. Local wildlife corridors also provide access routes to food,
cover, and water resources within restricted habitats.
A wildlife corridor would connect two regionally important or significant areas. The Project Site serves
as a corridor for several special‐status wildlife species and as a mammalian corridor in general. There
are no known wildlife nursery sites on the Project Site but it does provide upland/migration habitat for
species such as, but not limited to, California tiger salamander (Ambystoma californiense), California
red‐legged frog, San Joaquin kit fox (Vulpes macrotis mutica), American badger (Taxidea taxus), and
Western pond turtle (Actinemys marmorata). The Project Site provides connectivity with several
dedicated open space areas including the Alamo Creek Kawar Valley Open Space, Hidden Valley Open
Space and Mount Diablo State Park (as shown in Figure 4 of BRA, Appendix C.1). The culvert crossing
in Tassajara Creek would remain once the Project is constructed, and would therefore continue to
serve as a wildlife movement corridor. As such, both the Northern Site and the Southern Site act as a
regional wildlife corridors to dedicated open space areas. For these reasons, no additional culverts to
provide a wildlife passage is warranted for this Project.

Special‐Status Species
Special‐Status Species Defined
Special‐status species are those animal and plant species that, in the judgment of the resource
agencies, trustee agencies, and certain non‐governmental organizations, warrant special
consideration in the CEQA process. For purposes of this analysis, special‐status species are plants
and animals that are legally protected under the California and Federal Endangered Species Acts
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(CESA and FESA, respectively) or other regulations, and species that are considered rare by the
scientific community (for example, the CNPS). Special‐status species are defined as:
 Plants and animals that are listed or proposed for listing as threatened or endangered under

the CESA (FGC §2050 et seq.; 14 CCR §670.1 et seq.) or the FESA (50 CFR 17.12 for plants; 50
CFR 17.11 for animals; various notices in the Federal Register [FR] for proposed species);
 Plants and animals that are candidates for possible future listing as threatened or endangered

under the FESA (50 CFR 17; FR Vol. 64, No. 205, pages 57533‐57547, October 25, 1999); and
under the CESA (FGC §2068);
 Animals that meet the definition of endangered, rare, or threatened under the CEQA (14 CCR

§15380) that may include species not found on either State or Federal Endangered Species lists;
 Plants occurring on Ranks 1A, 1B, 2A, 2B, 3, and 4 of CNPS’ electronic Inventory (CNPS 2001).

The CDFW recognizes that Ranks 1A, 1B, 2A and 2B of the CNPS inventory contain plants that,
in the majority of cases, would qualify for State listing, and CDFW requests their inclusion in
EIRs. Plants occurring on CNPS Ranks 3 and 4 are “plants about which more information is
necessary,” and “plants of limited distribution,” respectively (CNPS 2001). Such plants may be
included as special‐status species on a case by case basis due to local significance or recent
biological information (more on CNPS Rank species below);
 Migratory birds of management concern listed by USFWS (Migratory Nongame Birds of

Management Concern in the United States: The list 1995; Office of Migratory Bird
Management; Washington D.C.; Sept. 1995);
 Animals that are designated as “species of special concern” by the CDFW (as cited in Appendix

C.1);
 Animal species that are “fully protected” in California (Fish and Game Codes 3511, 4700, 5050,

and 5515); and
 Bat species that are designated on the Western Bat Working Group’s (WBWG) Regional Bat

Species Priority Matrix as “RED OR HIGH.” This priority is justified by the WBWG as follows:
“Based on available information on distribution, status, ecology, and known threats, this
designation should result in these bat species being considered the highest priority for funding,
planning, and conservation actions. Information about status and threats to most species could
result in effective conservation actions being implemented should a commitment to
management exist. These species are imperiled or are at high risk of imperilment.”
Section 6.1 of Appendix C.1 provides definitions of legal status as they pertain to the special‐status
species discussed in this report and in the BRA. Exhibit 3.4‐2 provides a graphical illustration of all of
the closest known records for special‐status species within 2 miles of the Northern Site.

Sensitive Plant Species
The BRA used the following sources to determine what sensitive plant species occur in the vicinity of
the Project Site:
 CDFW’s CNDDB records within 2 miles of the Project Site;
 CDFW’s CNDDB query for the Tassajara 7.5‐minute USGS quadrangle;

3.4‐8
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 USFWS’s species list for the Diablo and Tassajara 7.5‐minute USGS quadrangles; and
 CNPS’s Inventory of Rare and Endangered Plants for Tassajara, Diablo, and adjacent ten

quadrangles 7.5‐minute USGS quadrangles.
According to the BRA, a total of 45 special‐status plant species are known to occur in the vicinity of
the Northern Site, some of which are shown on Exhibit 3.4‐2. Many of the special‐status plants
known to occur in the vicinity of the Project Site are restricted to specialized habitats such as vernal
pools, chaparral, coastal scrub, riparian woodland, coniferous forests, and serpentine habitats, which
do not occur on the Project Site.
FCS conducted a more recent database search using CDFW’s CNDDB for the Diablo and Tassajara 7.5‐
minute USGS quadrangles (CDFW 2015); the USFWS’s Information, Planning, and Conservation System
(USFWS 2015a) list of special‐status species that are known to occur in the vicinity of the Project Site;
and the CNPS’s Inventory of Rare and Endangered Plants (CNPS 2015) for the Tassajara 7.5‐minute
USGS quadrangle and surrounding quadrangles. FCS found that these queries yielded 12 additional
special‐status plant species that were not addressed or discussed in the BRA. Although the probability
of these additional species occurring on‐site is either “low” or “none,” because these species were not
listed in Table 3 of the BRA, their potential to occur on the Project Site is discussed in Table 3.4‐1.

Table 3.4‐1: Additional Special‐Status Plant Species with Potential to Occur within the
Project Site
Common Name
Scientific Name

heartscale
Atriplex cordulata var.
cordulata

brittlescale
Atriplex depressa

Lime Ridge eriastrum
Eriastrum ertterae

spiny‐sepaled button‐
celery Eryngium
spinosepalum

Status
FESA1/CESA2/CNPS3

Habitat Description4

—/—/1B.2

Annual herb. Chenopod scrub,
Meadows and seeps, Valley and
foothill grassland (sandy)/saline
or alkaline.
Blooming period: April–
October
Elevation: 1–375 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.

—/—/1B.2

Annual herb. Chenopod scrub,
Meadows and seeps, Playas,
Valley and foothill grassland,
Vernal pools/alkaline, clay.
Blooming period: May–October
Elevation: 1–320 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.

—/—/1B.2

Annual herb. Chaparral
(openings or edges),
alkaline/semi‐alkaline, clay.
Blooming period: June–July
Elevation: 200–290 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.

—/—/1B.2

Annual/perennial herb. Valley
and foothill grasslands, vernal
pools.
Blooming period: April–June
Elevation: 80–620 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.
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Table 3.4‐1 (cont.): Additional Special‐Status Plant Species with Potential to Occur within
the Project Site
Scientific Name
Common Name

Contra Costa
wallflower
Erysimum capitatum
var. angustatum

fragrant fritillary
Fritillaria liliacea

Toren’s grimmia
Grimmia torenii

woodland
woolythreads
Monolopia gracilens

prostrate vernal pool
navarretia
Navarretia prostrata

Antioch Dunes
evening‐primrose
Oenothera deltoides
ssp. howellii
Mt. Diablo jewel‐
flower
Streptanthus hispidus

3.4‐12

Status
FESA1/CESA2/CNPS3

Habitat Description4

Probability on Project Site

Perennial herb. Inland dunes.
Blooming period: March–July
Elevation: 3–20 m.

None. Required habitat is not
present within the Project Site.
No impacts to this species are
expected.

—/—/1B.2

Perennial bulbiferous herb.
Valley and foothill grasslands,
coastal scrub, coastal prairie,
often serpentinite soils.
Blooming period: February–
April
Elevation: 3–410 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.

—/—/1B.3

Moss. Openings, rocky,
boulder and rock walls,
carbonate, volcanic. Chaparral,
cismontane woodland, lower
montane coniferous forest.
Blooming period: N/A
Elevation: 325–1,160 m.

Low. Not observed on the
Project Site during focused
surveys. No impacts to this
species are expected.

—/—/1B.2

Annual herb. Chaparral
(openings), cismontane
woodland, North Coast
coniferous forest (openings),
valley and foothill grassland,
cismontane woodland.
Serpentine.
Blooming period: February–
March
Elevation: 100–1,200 m.

None. No serpentine soil or
chaparral present on‐site.
Species shows high fidelity to
these habitats. No impacts to
this species are expected.

—/—/1B.1

Annual herb. Coastal scrub,
meadows and seeps, Valley and
foothill grassland (alkaline), and
vernal pools (mesic).
Blooming period: April–July
Elevation: 15–700 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.

FE/CE/1B.1

Perennial herb. Inland Dunes.
Blooming period: March–
September
Elevation: 0–30 m.

None. Required habitat is not
present within the Project Site.
No impacts to this species are
expected.

—/—/1B.3

Annual herb. Valley and
foothill grassland and
chaparral. Rocky.
Blooming period: March–June
Elevation: 365–1,200 m.

Low. Not observed on the
Project Site during
appropriately timed surveys.
No impacts to this species are
expected.

FE/CE/1B.1
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Table 3.4‐1 (cont.): Additional Special‐Status Plant Species with Potential to Occur within
the Project Site
Scientific Name
Common Name

coastal triquetrella
Triquetrella californica

Status
FESA1/CESA2/CNPS3

—/—/1B.2

Habitat Description4

Moss. Coastal bluff
scrub/coastal scrub, soil.
Blooming period: N/A
Elevation: 325–1,160 m.

Probability on Project Site

None. Required habitat is not
present within the Project Site.
No impacts to this species are
expected.

Notes:
1
FE = Listed as endangered under the FESA.
2
SE = Listed as endangered under the CESA.
3
1B = Plant species that are rare, threatened, or endangered in California and elsewhere.
4
Habitat description: Habitat description adapted from CNDDB (CDFW 2015a) and CNPS online inventory (CNPS 2015).

Sycamore Associates LLC conducted comprehensive, focused botanical surveys in 2005 and 2006 on
the Project Site in accordance with CDFW and USFWS guidelines. The results of these botanical
surveys are documented in the report titled Botanical Assessment for the 785‐acre Kawar Property,
Tassajara Valley, Contra Costa County, California prepared by Sycamore Associates LLC, dated
September 12, 2006 (Appendix C.4). Four special‐status plant species were detected within the
Project Site during the focused botanical surveys: Congdon’s tarplant (Centromadia parryi ssp.
congdonii), Diablo helianthella (Helianthella castanea), San Joaquin spearscale (Extriplex joaquinana;
formerly known as Atriplex joaquinana), and northern California black walnut (Juglans hindsii).
As discussed in the BRA, M&A conducted focused botanical surveys in 2012 within all areas to be
developed and subject to grading/disturbance within the Project Site (Ground Disturbance Areas—
see Section 2, Project Description, page 2‐29). During the 2012 surveys, M&A found two special‐
status species within the Ground Disturbance Areas for Tassajara Parks: Congdon’s tarplant and San
Joaquin spearscale. Both Congdon’s tarplant and San Joaquin spearscale are CNPS Rank 1B.2
species; they have no state or federal status. No additional special‐status plant species were
observed during FCS’ reconnaissance on April 22, 2015. Additionally, no federal or state‐listed
endangered or threatened plant species were detected during M&A’s focused botanical surveys (or
during Sycamore Associates’ 2005 and 2006 surveys); therefore, no federal or state‐listed
endangered or threatened plant species are expected to occur on the Project Site. Special‐status
plants under consideration for the Project Site are further discussed below.
Congdon’s Tarplant

Congdon’s tarplant is a CNPS List 1B.2 species. It has no state or federal status. This annual tarplant
is found in alkaline soils in grassland habitats. It flowers from May through November. In 2012,
populations of Congdon’s tarplant were found on both the Northern and Southern Sites in the
locations shown on Exhibit 3.4‐3 and Exhibit 3.4‐4. A specimen of this plant was verified to species
by Dr. Bruce Baldwin, recognized tarplant expert, and accessioned at the UC Berkeley and Jepson
Herbaria (Accession Number JEPS118743).
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Population densities of Congdon’s tarplant on the Northern Site ranged from approximately two
plants to 32 plants per square meter, while the mean density was 25 plants per square meter within
the Ground Disturbance Areas.
This plant species provided approximately 1 to 15 percent absolute cover per square meter on the
Northern Site. Population densities of Congdon’s tarplant on the Southern Site ranged from
approximately eight plants to 26 plants per square meter, while the mean density was 15 plants per
square meter. This plant species provided approximately 5 to 25 percent absolute cover per square
meter on the Southern Site.
San Joaquin Spearscale

San Joaquin spearscale is a CNPS Rank 1B.2 species. It has no state or federal status. San Joaquin
spearscale is found in chenopod scrub, meadows, seeps, playas, alkaline valley, and foothill
grasslands. It is an annual herb that blooms from April through October. In 2012, several
populations of San Joaquin spearscale were recorded on the Northern Site; it has not been found on
the Southern Site (Exhibit 3.4‐3 and Exhibit 3.4‐4). A specimen of this plant was verified to species
by Dr. Elizabeth Zacharias, recognized Extriplex and Atriplex expert, and accessioned at the UC
Berkeley and Jepson Herbaria (Accession Number JEPS118744).
Population densities of San Joaquin spearscale on the Northern Site ranged from approximately one
to 15 plants per square meter, while the mean density was 9 plants per square meter. This plant
species provided approximately 1 to 20 percent absolute cover per square meter within the Ground
Disturbance Areas.
Diablo Helianthella

As previously mentioned, focused botanical surveys also detected Diablo helianthella on‐site, which
is a CNPS Rank 1B.2 species. It has no state or federal status. This member of the sunflower family is
found in a variety of habitat types including broadleaved upland forest, chaparral, cismontane
woodland, coastal scrub, riparian woodland, and valley and foothill grassland. It is a perennial herb
that blooms from March through June. In 2006, a small population of Diablo helianthella was found
in the southwest portion of the Southern Site well outside the Ground Disturbance Areas, as shown
on Exhibit 3.4‐4; it was not found on the Northern Site. During the 2012 surveys, this plant was not
found; therefore, it would not be impacted by the Project.
Northern California Black Walnut

As previously mentioned, focused botanical surveys also detected Northern California black walnut is
a CNPS Rank 1B.1 species. It has no federal or state status. Native stands of this deciduous tree used
to occur in riparian woodlands and forests in northern California from 0 to 1,444 feet in elevation.
Currently, there are only three extant native populations and only one native occurrence of Northern
California black walnut appears viable as of 2003 (as cited in Appendix C.1); this occurrence is not in
either of the Project Site quadrangles: Diablo and Tassajara. All other populations in the State are
thought to be naturalized. It has been widely used as a rootstock for grafting English walnut (Juglans
regia) and has been planted extensively in many parts of California for this purpose.
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The Project Site is located outside the geographic range of the remaining viable stand of Northern
California black walnut. There is no CNDDB record for this species within 2 miles of the Project Site.
Planted Northern California black walnut trees were identified on the Northern Site during 2006 and
2012 surveys. However, planted individuals or naturalized rootstock of Northern California black
walnut have no special status. The trees on the Project Site would be considered “protected” under
Contra Costa County’s tree ordinance, as discussed under the Tree Ordinance section below.

Sensitive Wildlife Species
As discussed in the BRA, a total of 26 special‐status wildlife species are known to occur in the vicinity
of the Project Site. Exhibit 3.4‐2 provides a graphical illustration of the closest known records for
special‐status wildlife species within 2 miles of the Project Site, and Table 4 of Appendix C.1 lists and
discusses the potential for these species to occur within the Project Site. FCS conducted more recent
database queries with CDFW’s CNDDB (CDFW 2015) and the USFWS’s Information, Planning, and
Conservation System (USFWS 2015a). The BRA addressed all of the special‐status wildlife species
results yielded from these queries. Ten special‐status wildlife species are known to occur either on
the Project Site or in the Project Site vicinity. These species are further discussed below.
Vernal Pool Fairy Shrimp

Vernal pool fairy shrimp (Branchinecta lynchi) was designated as threatened in its entire range on
September 19, 1994 (Federal Register 59:48136‐48153). Critical habitat for this species was
originally designated on August 6, 2003 (Federal Register 68: 46683‐46867), and the designation was
revised on August 11, 2005. Critical habitat unit designations for individual listed fairy shrimp
species were published on February 10, 2006 (Federal Register 71:7117). The Project Site is located
outside critical habitat (Units 19A, 19B and 19C) designated for this species in Contra Costa County.
The vernal pool fairy shrimp is a small aquatic crustacean that ranges in size from 0.5 to 1 inch long.
Fairy shrimp feed on algae, bacteria, protozoa, rotifers and bits of detritus. The vernal pool fairy
shrimp occupies a variety of different vernal pool habitats, from small, clear, sandstone rock pools to
large, turbid, alkaline, grassland valley floor pools. It tends to occur in smaller pools (less than 0.05
acre) that are most commonly found in grass or mud bottomed swales, or basalt flow depression
pools in unplowed grasslands. It has also been collected in large vernal pools (e.g. 25 acres). Vernal
pool fairy shrimp have been collected from early December to early May (as cited in Appendix C.1).
The female drops eggs to the pool bottom or the eggs remain in the brood sac until the mother dies
and sinks. When the pool dries out, so do the eggs (known as cysts when dry). They remain in the
dry pool bed until rains and other environmental stimuli hatch them. Cysts can withstand heat, cold
and prolonged desiccation. When the pools refill, some, but not all, of the cysts may hatch. The cyst
bank in the soil may contain cysts from several years of breeding. Average time to maturity is only
41 days. In warmer pools, it can be as little as 18 days (as cited in Appendix C.1).
The vernal pool fairy shrimp is widespread but not abundant within its known range. Known
populations extend from Shasta County through most of the length of the Central Valley to Tulare
County. Along the central coast, they range from northern Solano County to Pinnacles National
Monument in San Benito County. Four additional, disjunct populations exist in Southern California.
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The ephemeral wetlands that support this network of populations are remnants of what was formerly
a pristine vernal pool ecosystem, which has been converted to primarily agricultural and urban uses.
The closest record for vernal pool fairy shrimp is located approximately 7.8 miles southeast of the
Northern Site (CNDDB Occurrence No. 142). No federally listed fairy shrimp or vernal pool tadpole
shrimp were identified on the Northern Site during the protocol surveys conducted in 2012, nor
were any common species of fairy shrimp identified. Only common invertebrate species such as
Cladocera (water fleas), Ostracods (seed shrimp), Notonectids (back swimmers), or Dytiscids
(predaceous diving beetles) were observed. Pool hydrology that comes from nuisance water
contributions from an existing soccer field adjacent to the Northern Site likely renders the sampled
pools unsuitable for listed shrimp species. Hence, no impacts to listed brachiopods are expected
from the Project and mitigation would not be warranted.
California Tiger Salamander

The Project Site falls into the range of the Central California Distinct Population Segment (DPS) of the
California tiger salamander (Ambystoma californiense). The Central California DPS of California tiger
salamander was federally listed as threatened on August 4, 2004. The USFWS designated critical
habitat for the Central California DPS in the 2005. The Project Site is located outside of the closest
mapped critical habitat for the Central California DPS, which is Critical Habitat Unit 18 designated in
Alameda County (Central Valley Geographic Unit 18, Map 14), located approximately 3 miles
northwest of the Project Site. On March 4, 2010, California tiger salamander was also state listed as
a threatened species under the CESA.
California tiger salamander occurs in grasslands and open oak woodlands that provide suitable upland
over‐summering and/or breeding habitats. California tiger salamanders spend the majority of their
lives underground. They typically only emerge from their subterranean refugia for a few nights each
year during the rainy season to migrate to breeding ponds. Unobstructed migration corridors are an
important component of California tiger salamander habitat. While adult California tiger salamander
have been observed up to 1.3 miles from a breeding site (as cited in Appendix C.1), it appears that the
vast majority remain within 0.7 mile of a breeding pond (Final Listing Rule, 69 FR 47212; Final Rule
Designating Critical Habitat for the California Tiger Salamander, Central Population, 70 FR 39379).
California tiger salamanders emerge during the first heavy, warm rains of the year, typically in late
November and early December. In most instances, larger movements of California tiger salamander
do not occur unless it has been raining hard and continuously for several hours. Typically, for larger
movements of California tiger salamander to occur, nighttime temperatures also must be above 48
degrees Fahrenheit. Other factors that encourage larger movements of California tiger salamander
to their breeding ponds include flooding of refugia. California tiger salamanders are able to move
over, through, or around almost all obstacles. Significant obstructions that block California tiger
salamander movements include freeways and other major (heavy traffic) roads, rivers, and deep,
vertical sided, concrete irrigation/flood control ditches.
During the spring, summer, and fall months, most known populations of the California tiger
salamander predominately use California ground squirrel (Otospermophilus beecheyi) burrows as over‐
summering habitat (as cited in Appendix C.1). Other secondary subterranean refugia, or primary
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refugia where California ground squirrels are absent, likely include Botta’s pocket gopher (Thomomys
bottae) burrows, deep fissures in desiccated clay soils, and debris piles (e.g. downed wood, rock piles).
Stock ponds, seasonal wetlands, and deep vernal pools typically provide most of the breeding
habitat used by California tiger salamander. In such locations, California tiger salamander attach
their eggs to rooted, emergent vegetation, and other stable filamentous objects in the water
column. Eggs are gelatinous and are laid singly or occasionally in small clusters. Eggs range in size
from about ¾ the diameter of a dime to the full diameter of a dime. Occasionally California tiger
salamander is found breeding in slow moving, streams or ditches. Ditches and/or streams that are
subject to rapid flows, even if only on occasion, typically will not support or sustain California tiger
salamander egg attachments through hatching, and thus, are not usually successfully used by
California tiger salamander for breeding. Similarly, streams and/or ditches that support predators of
California tiger salamander or their eggs and larvae such as fish, bullfrogs, red swamp crayfish, or
signal crayfish, almost never constitute suitable breeding habitat.
In most of the northern range of the California tiger salamander, seasonal wetlands that are used for
breeding typically must hold water into the month of May to allow enough time for larvae to fully
metamorphose. In dry years, seasonal wetlands may dry too early to allow enough time for
California tiger salamander larvae to successfully metamorphose. Under such circumstances,
desiccated California tiger salamander larvae can be found in dried pools. In addition, as pools dry
down to very small areas of inundation, California tiger salamander larvae become concentrated and
are very susceptible to predation. In the past, G. Monk has observed predation in drying pools by
red‐sided garter snakes (Thamnophis sirtalis infernalis), ducks (various spp.), wild pigs (Sus scrofa),
and raccoons (Procyon lotor). However, in years exhibiting wet springs, these same pools can remain
inundated long enough through continual rewetting to allow California tiger salamander larvae
ample time to successfully metamorphose.
As discussed in the BRA, the report titled Site Assessment and Focused Survey for the California
Tiger Salamander for the 785‐acre Kawar Project, Tassajara Valley, Contra Costa County, California
prepared by Sycamore Associates LLC, dated July 18, 2006 documents the results of a California tiger
salamander focused survey conducted by Sycamore Associates LLC staff in 2006 on the Project Site.
Sycamore biologists conducted an aquatic survey on March 8, 2006. The aquatic survey was
conducted as described in the Interim Guidance on Site Assessments and Field Surveys for
Determining Presence or a Negative Finding of the California Tiger Salamander (USFWS 2003).
Surveys were conducted in all areas that supported ponded water and focused primarily on potential
breeding sites such as a stock pond previously found on the Southern Site and nearby natural and
man‐made areas of standing water, as required in the CDFW and USFWS protocol.
On March 8, 2006, three California tiger salamander larvae were found in the stock pond previously
found on the Southern Site. This occurrence was reported to the CNDDB by Sycamore Associates LLC
(CNDDB Occurrence No. 893). Exhibit 3.4‐5 indicates the location where this species was found on
the Southern Site. The stock pond that previously supported California tiger salamander larvae is no
longer a viable breeding pond habitat, since natural erosion has removed the berm, and this area no
longer ponds water for a sufficient period for successful California tiger salamander breeding. No
other California tiger salamanders were detected on the Project Site during this aquatic survey. No
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focused surveys for adults (drift‐fence studies, for example) were conducted. Since the presence of
California tiger salamander is assumed on the Project Site, no additional protocol surveys are
required.
The Project Site grasslands provide suitable upland over‐summering habitat and dispersal/migration
habitat. Currently, there is no breeding habitat on the Northern Site but during site visits conducted
in October and November of 2011 on the Northern Site, a pond located north of the Project Site was
found to hold water. There is a stock pond located adjacent to the Southern Site’s southern
boundary that provides potential breeding habitat for California tiger salamander. The presence of
breeding habitat within 1,000 feet of the Northern Site makes the Northern Site potential upland
over‐summering habitat for California tiger salamander.
California Red‐Legged Frog

The California red‐legged frog (Rana draytonii) was federally listed as threatened on May 23, 1996
(Federal Register 61: 25813‐25833) and as such is protected pursuant to the FESA. On March 16,
2010, the USFWS issued the final revised designation for California red‐legged frog Critical Habitat
(USFWS 2010). The 2010 Critical Habitat maps (as cited in Appendix C.1) show that portions of the
Northern and Southern Sites fall within Critical Habitat Unit 2 (Exhibit 3.4‐6). The California red‐
legged frog is also a state “species of special concern.”
The California red‐legged frog is typically found in ponds, and slow‐flowing portions of ephemeral,
perennial, and intermittent streams that maintain water in the summer months. This frog is also
found in hillside seeps that maintain pool environments or saturated soils throughout the summer
months. Populations probably cannot be maintained if all surface water disappears (which removes
available surface water for egg laying and larval development habitat). Larval California red‐legged
frogs require 11 to 20 weeks of permanent water to reach metamorphosis (i.e., to change from a
tadpole into a frog), in water depths of 10 to 20 inches (USFWS 2002). Riparian vegetation such as
willows and emergent vegetation such as cattails are preferred red‐legged frog habitats, though not
necessary for this species to be present. Populations of California red‐legged frog will be reduced in
size or eliminated from ponds supporting non‐native species such as bullfrog; Centrarchid fish
species such as sunfish, bluegill, or large‐mouth bass; and signal and red swamp crayfish
(Pacifastacus leniusculus and Procambarus clarkii, respectively), all of which are known California
red‐legged frog predators. However, the presence of these non‐native species does not necessarily
preclude the presence of the California red‐legged frog.
California red‐legged frogs also use upland habitats for migration and dispersal. The USFWS’s
Recovery Plan for the California Red‐Legged Frog (2002) states that frog overland excursions via
uplands can vary between 0.25 mile up to 3 miles during the course of a wet season, and that frogs
“have been observed to make long‐distance movements that are straight‐line, point to point
migrations rather than using corridors for moving in between habitats”.
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The USFWS Recovery Plan for the California Red‐Legged Frog (2002) states that populations are
“most likely to persist where multiple breeding areas are embedded within a matrix of habitats used
for dispersal . . . .The primary constituent elements for California red‐legged frogs are aquatic and
upland areas where suitable breeding and non‐breeding habitat is interspersed throughout the
landscape and is interconnected by unfragmented dispersal habitat.”
As discussed in the BRA, the report titled Revised California Red‐legged Frog Focused Survey for the
785‐acre Kawar Project, Tassajara Valley, Contra Costa County, California, prepared by Sycamore
Associates LLC and dated June 23, 2006 (revised March 16, 2007), documents the results of a
“protocol‐level” California red‐legged frog survey conducted by Sycamore Associates staff in
September 2005 and in March, April and May 2006.
On May 10, 2006, one adult California red‐legged frog was identified on‐site in Tassajara Creek on
the Northern Site. This California red‐legged frog sighting was reported to the CNDDB by Sycamore
Associates LLC (CNDDB Occurrence No. 875). There is an additional record for California red‐legged
frog in Tassajara Creek on the east side of Camino Tassajara Road just east of the Southern Site
(CNDDB Occurrence No. 161). Finally, there is a record for this species in a stock pond located
adjacent to the Southern Site’s southern boundary (CNDDB Occurrence No. 583) (Exhibit 3.4‐2).
Exhibit 3.4‐5 indicates the recorded locations of this frog on and adjacent to the Project Site.
Tassajara Creek does not provide breeding habitat for California red‐legged frog, which is due to high
flows during and following rain events that would detach eggs from substrate and wash larval frogs
downstream; hence, it is likely that the California red‐legged frogs observed along this creek were in
transit between existing breeding ponds/habitats. Neither the Northern Site nor the Southern Site
supports potential breeding habitat; however, both the Northern and Southern Sites provide areas of
potential upland dispersal habitat and migration habitat.
San Joaquin Kit Fox

The San Joaquin kit fox (Vulpes macrotis mutica) is a federally listed endangered species and a
California listed threatened species. This species’ distribution is primarily limited to the San Joaquin
Valley and adjacent regions. There is no designated critical habitat for this species.
The San Joaquin kit fox is the smallest fox species in North America, typically weighing between four
and six pounds. It has large ears, long legs, and is generally a buffy tan color with a black‐tipped tail.
San Joaquin kit fox live primarily in the lowlands of the San Joaquin Valley of California, but they are
also known to occur in several counties in the coast mountain ranges, including Santa Barbara, San
Luis Obispo, Monterey, San Benito, Santa Clara, Contra Costa and Alameda Counties. This fox species
is usually found in open grassland and shrubland communities but has also been observed in
orchards that border grassland or shrub plant communities.
San Joaquin kit fox are carnivorous, usually feeding on small rodents such as San Joaquin pocket mice
(Perognathus inornatus), deer mice (Peromyscus maniculatus), western harvest mice
(Reithrodontomys megalotis), and kangaroo rats (Dipodomys spp.), and larger rodents such as
California ground squirrel (Otospermophilus beechyi). San Joaquin kit fox also prey upon lagomorphs
such as black‐tailed hare (Lepus californicus) and desert cottontail (Sylvilagus audubonii). It relies on
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dens for breeding, and to provide escape cover from potential predators. San Joaquin kit fox are
reputedly poor diggers, so dens are excavated in loose‐textured soils, generally in areas with low to
moderate relief, or they will utilize holes left by other species, such as rabbits, ground squirrels,
and—on occasion—badgers (Taxidea taxus). Man‐made structures, such as well casings, culverts,
and abandoned pipelines, are also occasionally used for dens. Typically, dens are small enough to
discourage easy predation by coyotes. Populations of San Joaquin kit fox are thought to be
correlated with the availability of denning sites, particularly natal denning sites, which are often
moved several times throughout the season.
The Project Site is located in the northwestern edge of the geographic range of the San Joaquin kit
fox. According to USFWS’s San Joaquin Kit Fox Survey Protocol for the Northern Range (as cited in
Appendix C.1), the first step in determining whether or not a project site provides habitat for the San
Joaquin kit fox is to complete an “Early Evaluation.” As discussed in the BRA, the report titled Early
Evaluation for the San Joaquin Kit Fox, Kawar Study Area, Tassajara Valley, Contra Costa County,
California, prepared by EDAW (formerly Sycamore Associates LLC) and dated July 29, 2009,
documents the results of a San Joaquin kit fox habitat suitability survey conducted on the Project Site
by Sycamore Associates LLC staff in June and July of 2007. During the survey, 29 potential dens
(based on size) were detected within the Project Site. These 29 dens were monitored with tracking
medium. No observations of kit fox activity were noted during the habitat suitability survey.
There are several CNDDB records for the San Joaquin kit fox within five miles of the Project Site, and
the closest record is located 2.3 miles to the west of the Northern Site (CNDDB Occurrence No. 544)
This is a 1989 record that is located in the Sherburne Hills “about 0.8‐air mile south of Tassajara Road”
in Contra Costa County. However, independently conducted surveys cited in Relative Abundance of
Endangered San Joaquin Kit Fox (Vulpes macrotis mutica) Based on Scat‐Detection Dog Surveys (as
cited in Appendix C.1) were unable to document presence of San Joaquin kit fox in Contra Costa
County. This report suggests that it is likely that San Joaquin kit fox is extirpated from Contra Costa
County. Regardless, the Project Site supports suitable migration habitat for the San Joaquin kit fox and
provides potential foraging habitat and denning opportunities for this species. Numerous ground
squirrel burrows on the Project Site could be utilized by kit fox for denning.
Alameda Whipsnake

The Alameda whipsnake (Masticophis lateralis euryxanthus) is a state and federally listed threatened
species. The USFWS designated critical habitat for this species on October 2, 2006 (Federal Register
71:58176‐58231). The Northern Site is located within the USFWS designated critical habitat Unit 4 in
Contra Costa County (Exhibit 3.4‐6). The Southern Site is not within an area designated as critical
habitat for Alameda whipsnake.
The Alameda whipsnake is a slender snake with adults reaching a length of 3 to 5 feet. The dorsal
surface is colored sooty black or dark brown with a distinct yellow‐orange stripe down each side.
This extremely fast‐moving snake holds its head high off the ground to peer over grass or rocks for
potential prey. It is an active daytime predator. Rock outcrops are an important feature of Alameda
whipsnake habitat because they provide retreat opportunities for whipsnakes and promote lizard
populations. Lizards, especially the western fence lizard (Sceloporus occidentalis), appear to be the
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most important prey item of whipsnakes, although other prey items are taken, including skinks,
frogs, snakes, and birds.
Adult whipsnakes appear to have a bimodal seasonal activity pattern with a large peak during the
spring mating season and a smaller peak during late summer and early fall. Although short,
aboveground movements may occur during the winter, Alameda whipsnakes generally retreat in
November into a hibernacula (shelter used during the snake’s dormancy period) and emerge in
March. Courtship and mating occur from late‐March through mid‐June. During this time, males
move around throughout their home ranges, while females appear to remain at or near their
hibernaculum, where mating occurs.
Alameda whipsnakes are typically found in chaparral and coastal sage scrub communities
(communities dominated by chamise or coastal sage). Recent telemetry data indicate that, although
home ranges of Alameda whipsnakes are centered on shrub communities, they venture up to 150
meters (500 feet) into adjacent habitats, including grassland, oak savanna, and occasionally oak‐bay
woodland (USFWS 2000). In fact, recent analysis of habitat types used by Alameda whipsnakes
indicates that Alameda whipsnakes are found outside “typical” habitat (that is, chaparral or coastal
scrub habitat) about 29 percent of the time, and are found in annual grassland, oak woodland, and
riparian habitats, and other open habitats that are associated with chaparral/scrub communities in a
habitat mosaic (Alvarez 2005). Telemetry data indicate that whipsnakes remain in grasslands for
periods ranging from a few hours to several weeks at a time. Grassland habitats are used by male
whipsnakes most extensively during the mating season in spring. Female whipsnakes use grassland
areas most extensively after mating, possibly in their search for suitable egg‐laying sites.
Core areas (areas of concentrated use) of the Alameda whipsnake most commonly occur on east‐,
south‐, southeast‐, and southwest‐facing slopes. However, recent information indicates that
whipsnakes can make use of west‐, north‐, and northwest‐facing slopes in more open stands of scrub
habitat (Alvarez 2006). Alameda whipsnakes inhabit the inner coast range in western and central
Contra Costa and Alameda Counties. There are five remaining populations (Sobrante Ridge, Oakland
Hills, Hayward Hills, Mount Diablo vicinity and the Black Hills, Wauhab Ridge) with little or no genetic
flow between them.
The closest record for Alameda whipsnake is located approximately 0.6 mile northeast of the
Northern Site (CNDDB Occurrence No. 49)(Exhibit 3.4‐2). The Northern Site lies within USFWS
designated critical habitat Unit 4 in Contra Costa County (Exhibit 3.4‐6). That the Northern Site
occurs within the geographic range of designated critical habitat does not mean, however, that the
property necessarily supports habitat for that listed species. The Ground Disturbance Areas on the
Northern Site does not provide “core habitat” for the Alameda whipsnake (i.e., there are no
chaparral and coastal scrub communities within these areas of the proposed Project envelope), and
the closest core habitat is located approximately 1.3 miles from the Project Site. Since the Alameda
whipsnake is a terrestrial animal and must slither along the ground (as opposed to a bird), it seems
unlikely that an Alameda whipsnake residing in its preferred habitat (chaparral or coastal scrub)
would travel such distance to reach the Project Site’s open grassland habitat, which provides less
than optimal habitat conditions for this snake.
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While the Alameda whipsnake has been documented in grassland habitats for nesting/egg laying and
searching for mates, this habitat type has been documented to be used by whipsnakes only 29
percent of the time. The remaining time is spent in or very close to core habitats (chaparral and
coastal scrub) where there are rockier soils, rock outcrops, higher concentrations of prey
populations, and cover from aerial predators. Since the grassland of the Project Site is separated
from core habitats by two steep valleys and ridgelines, and the Project Site does not serve to connect
areas of core habitat that lie on either side of the Project Site, there is little likelihood that an
Alameda whipsnake would occur on the Project Site. There is thus no expectation that there will be
direct take of Alameda whipsnake. As there is no expectation of direct take of Alameda whipsnake, it
is not anticipated that the applicant would need to seek and would not require incidental take
coverage for this species.
Western Burrowing Owl

The western burrowing owl (Athene cunicularia hypugaea) is a California “species of special
concern.” Occupied nests, eggs, and young are also protected under the FGC (§3503, §3503.5, and
§3800). The burrowing owl is also protected under the federal Migratory Bird Treaty Act (MBTA; 50
CFR 10.13). Finally, based upon this species’ rarity status, any unmitigated impacts to rare species
would be considered a “significant effect on the environment” pursuant to Section 21068 of the
CEQA Statutes and Section 15382 of the CEQA Guidelines.
Burrowing owl habitat is usually found in annual and perennial grasslands, characterized by low‐
growing vegetation. Often burrowing owls utilize rodent burrows, typically ground squirrel burrows,
for nesting and cover. They may also on occasion dig their own burrows, or use man‐made objects
such as concrete culverts or rip‐rap piles for cover. They exhibit high site fidelity, reusing burrows
year after year. Occupancy of suitable burrowing owl habitat can be verified at a site by observation
of these owls during the spring and summer months or, alternatively, its molted feathers, cast
pellets, prey remains, eggshell fragments, or excrement (white wash) at or near a burrow. Burrowing
owls typically are not observed in grasslands with tall vegetation or wooded areas because the
vegetation obscures their ability to detect avian and terrestrial predators. Since burrowing owls
spend the majority of their time sitting at the entrances of their burrows, grazed grasslands seem to
be their preferred habitat because it allows them to view the world at 360 degrees without
obstructions.
As discussed in the BRA, the report titled Habitat Assessment and Focused Breeding Season Survey
for Burrowing Owl, Kawar Study Area, Tassajara Valley, Contra Costa County, California, prepared by
EDAW and dated October 9, 2007, documents the results of western burrowing owl surveys on the
Project Site. Several western burrowing owls were identified on the Southern Site by Sycamore
Associates LLC staff (see Exhibit 3.4‐5). There are also numerous records for this species in the
Project vicinity (CNDDB Occurrence Nos. 470, 997, and 998)(Exhibit 3.4‐2). In addition, M&A
observed a burrowing owl on the Southern Site in January of 2010, but none were observed during
April, May, and July field surveys in 2012. Both the Northern and Southern Site support California
ground squirrel burrows that could serve as burrowing owl habitat.

3.4‐30

Y:\Publications\Client (PN‐JN)\2648\26480008\EIR\3 ‐ R‐DEIR\26480008 Sec03‐04 Bio Resources.docx

Contra Costa County—Tassajara Parks Project
Recirculated Draft EIR

Biological Resources

American Badger

The American badger (Taxidea taxus) is a California “species of special concern.” It has no federal
status. This species is found in a variety of habitats, especially in open habitats such as oak‐savannah
and grasslands where its presence is typically identified by its distinctive, large underground dens
(burrows) excavated in friable (loose) soils. This nocturnal mammal is rarely observed. In the region,
this animal is uncommon. When present, this animal would be expected to prey upon Botta’s pocket
gopher, California ground squirrel, and several species of mice common in the area. Except during
breeding, badgers are typically highly solitary and have vast home ranges.
The closest known record for this species is located on the Southern Site (CNDDB Occurrence No.
410) (Exhibit 3.4‐2). As discussed in the BRA, the report titled Habitat Assessment and Focused
Breeding Season Survey for Burrowing Owl, Kawar Study Area, Tassajara Valley, Contra Costa County,
California, prepared by EDAW and dated October 9, 2007, documents that an American badger was
seen by Sycamore Associates LLC staff in the northwestern portion of the Southern Site in June of
2007. Exhibit 3.4‐5) indicates the location of this species on the Project Site. Grasslands on the
Northern and Southern Sites provide suitable habitat for this species.
Western Pond Turtle

Western pond turtle (Actinemys marmorata) is a state “species of special concern.” It has no federal
status. The western pond turtle is a habitat generalist, inhabiting a wide range of fresh and brackish,
permanent and intermittent water bodies from sea level to about 4,500 feet above sea level (USFWS
1992). Typically, this species is found in ponds, marshes, ditches, streams, and rivers that have rocky
or muddy bottoms. This turtle is most often found in aquatic environments with plant communities
dominated by watercress, cattail, and other aquatic vegetation. It is a truly aquatic turtle that
usually only leaves the aquatic site to reproduce and to overwinter. Field work has demonstrated
that western pond turtles may overwinter on land or in water, or may remain active in water during
the winter season; this pattern may vary considerably with latitude, water temperature, and habitat
type and remains poorly understood (Jennings and Hayes 1994).
The pond turtle also requires upland areas where it digs nests and buries its eggs. These nests can
extend from 52 feet to 1,219 feet from watercourses (Jennings and Hayes 1992); however, most
pond turtles nest in uplands within 250 meters of water (as cited in of Appendix C.1). Upland nest
sites are usually found in areas with sparse vegetation. Sunny, barren, and undisturbed (not disked)
land provides optimal habitat, while shady riparian habitat and planted agricultural fields do not
provide suitable habitat (op. cit.). Eggs are typically laid from March to August (Zeiner et. al. 1988),
with most eggs being laid in May and June. Hatchlings will stay in the nest until the following April
(as cited in Appendix C.1). Predators of juvenile pond turtles include the non‐native bullfrog and
Centrarchid fish (sunfish). This turtle is most visible between April and July when it can be observed
basking in the sun. In areas where the water is very warm during these months, however, it will bask
in the warm water and will be more difficult to observe. It eats plants, insects, worms, fish, and
carrion (as cited in Appendix C.1).
Western pond turtles are known to occur in Tassajara Creek approximately 0.2 mile southeast of the
Southern Site (CNDDB Occurrence No. 156), as shown in Exhibit 3.4‐2 and Exhibit 3.4‐5. The
Northern and Southern Sites do not provide aquatic habitats suitable for western pond turtles.
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However, since this turtle has been observed in Tassajara Creek adjacent to the Project Site, it is
presumed that the proposed Future Equestrian Staging Area off Finley Road in the northeastern
portion of the Northern Site could provide upland nesting habitat adjacent to Tassajara Creek.
White‐Tailed Kite

The white‐tailed kite (Elanus caeruleus) is fully protected under the FGC. Fully protected birds may
not be “taken” or possessed (kept in captivity) at any time (§3511). It is also protected under the
MBTA (50 CFR 10.13). The white‐tailed kite is typically found foraging in grassland, marsh, or
cultivated fields where there are dense‐topped trees or shrubs for nesting and perching. They nest
in a wide variety of trees of moderate height and sometimes in tall bushes, such as coyote bush
(Baccharis pilularis). Native trees used are live and deciduous oaks (Quercus spp.), willows (Salix
spp.), cottonwoods (Populus spp.), sycamores (Platanus spp.), maples (Acer spp.), toyon
(Heteromeles arbutifolia), and Monterey cypress (Hesperocyparis macrocarpa). Although the
surrounding terrain may be semi‐arid, kites often reside near water sources, where prey is more
abundant. The particular characteristics of the nesting site do not appear to be as important as its
proximity to a suitable food source. Kites primarily hunt small mammals, with California meadow
voles accounting from between 50 and 100 percent of their diet (as cited in of Appendix C.1).
The closest known record for this species is located 3 miles south of the Northern Site (CNDDB
Occurrence No. 81). As discussed in the BRA, M&A staff observed this species foraging over the
Project Site in November of 2009. Trees and shrubs on the Project Site provide suitable nesting
habitat for this species.
Northern Harrier

The northern harrier (Circus cyaneus) is a state “species of special concern.” This raptor is also
protected under FGC §3503.5 that protects nesting raptors and their eggs/young. The northern
harrier is also protected under the MBTA (50 CFR 10.13). Northern harriers build grass‐lined nests on
the ground within dense, low‐lying vegetation in a variety of habitats, though they are typically
found nesting in grassland or marsh habitats. They usually nest on level to near level ground. This
species is particularly vulnerable to ground predators such as coyotes (Canis latrans), red fox (Vulpes
vulpes), and various snake species. Ground‐nesting birds in general are also subject to disturbance
by agricultural practices.
The closest known record for this species is located 2.5 miles south of the Northern Site (CNDDB
Occurrence No. 27). Grasslands on the Project Site provide suitable nesting habitat for this species.
Loggerhead Shrike

The loggerhead shrike (Lanius ludovicianus) is a California “species of special concern.” It is
protected under the MBTA and FGC (§3503 and 3800) that protects birds, active nests, eggs, and
young. This small, predaceous bird of open and often arid habitats prefers areas with scattered
shrubs, trees, posts, fences, utility lines, and other acceptable perching locations. This shrike preys
mostly upon large insects, but it also takes small birds, mammals, amphibians, reptiles, fish, carrion,
and various invertebrates. It typically constructs a stick nest on a stable branch in a densely foliated
tree or shrub. Thickets of blackberry (Rubus spp.), rose (Rosa spp.), and willows (Salix spp.) provide
nest sites. Site selection is apparently based on the degree of protective cover rather than on a
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particular plant species. Although nest height varies from 1.5 to 30 feet above ground, it is rarely
less than 3 feet (as cited in Appendix C.1). There has been a national decline in this species (Burridge
1995).
As discussed in the BRA, M&A observed this species on‐site during the November 2009 and June
2012 surveys. The trees on the Project Site provide suitable nesting habitat and the grassland
provides suitable foraging habitat.
Yuma Myotis

Yuma myotis (Myotis yumanensis) bat is a California “species of special concern.” It has no federal
status. This myotis is common and widespread in California. This species is found in a wide variety
of habitats ranging from sea level to 11,000 feet, but is uncommon to rare above 8,000 feet. Optimal
habitats are open forests and woodlands with sources of water over which to feed. This species is
known to roost in buildings, mines, caves, and crevices, and occasionally it is seen roosting in
abandoned swallow nests and under bridges.
Some of the old barn and horse corral structures near the proposed Future Equestrian Staging Area
in the northeastern corner of the Northern Site of the Project Site may provide marginal roosting
habitat, hibernacula, or maternity sites.
Pallid Bat

Pallid bat (Antrozous pallidus) is a California “species of special concern.” It has no federal status.
This bat is a locally common species of low elevations in California. It occurs throughout California
except for the high Sierra Nevada from Shasta to Kern Counties, and the northwestern corner of the
State from Del Norte and western Siskiyou Counties to northern Mendocino County. It occurs in a
wide variety of habitats. It is most common in open, dry habitats with rocky areas for roosting. Day
roosts are in caves, crevices, mines, and occasionally in large hollow trees and mostly abandoned
buildings. Roosts must protect bats from high temperatures. Night roosts may be in more open sites
such as porches and open buildings.
As discussed in the BRA, the closest known record for this species is located approximately 4.9 miles
north of the Project Site (CNDDB Occurrence No. 140). The trees and the old barn/horse corral
structures near the proposed Future Equestrian Staging Area in the northeastern corner of the
Northern Site of the Project Site provide marginal roosting habitat, hibernacula, or maternity sites.
Greater Western Mastiff‐Bat

Greater western mastiff‐bat (Eumops perotis californicus) is a California “species of special concern.”
It has no federal status. It typically uses crevices in cliffs, high buildings, large trees, and tunnels for
roosting. This bat may forage on occasion on the Project Site, but the Northern Site only provides
marginal roosting and/or maternity sites. The trees near the proposed Future Equestrian Staging
Area in the northeastern corner of the Northern Site of the Project Site provide marginal roosting
habitat, hibernacula, or maternity sites.
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Western Red Bat

Western red bat (Lasiurus blossevillii) is a California “species of special concern.” It has no federal
status. It typically roosts in forests or woodlands, or in riparian trees along streams and creeks. The
riparian trees on the Northern Site provide marginal roosting habitat for the western red bat but
poor breeding habitat for this species occurs on‐site.
Townsend’s Big‐Eared Bat

Townsend’s big‐eared bat (Corynorhinus townsendii) is a California species of special concern; it is
also a candidate for state listing. It has no special federal status. Once considered common in
California, this species is found in all but subalpine and alpine habitats. Although these bats eat a
variety of beetles and other soft‐bodied insects, small moths make up the principle food source for
this species. It is believed that roosting sites are the most important limited resource for Townsend’s
big‐eared bat. This species requires caves, mines, tunnels, buildings, or other human‐made
structures for roosting and for maternity sites, potentially using separate sites for day, night,
hibernation, or maternity roosts. Although this species shows high site fidelity if undisturbed, it is
extremely sensitive to disturbance of roosting sites (a single visit may result in abandonment of the
roost).
As discussed in the BRA, the CNDDB record for this species was recorded in 1977 approximately 4.8
miles north of the Project Site (CNDDB Occurrence No. 424). The old barn/horse corral structures
near the proposed Future Equestrian Staging Area in the northeastern corner of the Northern Site of
the Project Site provide marginal roosting habitat, hibernacula, or maternity sites.

3.4.2 ‐ Regulatory Framework for Native Wildlife, Fish, and Plants
This section provides a discussion of those laws and regulations that are in place to protect native
wildlife, fish, and plants. Each law below is followed by a discussion of their pertinence to the
proposed development.

Federal
Federal Endangered Species Act
The FESA forms the basis for the federal protection of threatened or endangered plants, insects, fish
and wildlife. FESA contains four main elements, they are as follows:
 Section 4 (16 USCA §1533): Species listing, Critical Habitat Designation, and Recovery

Planning: outlines the procedure for listing endangered plants and wildlife.
 Section 7 (§1536): Federal Consultation Requirement: imposes limits on the actions of federal

agencies that might impact listed species.
 Section 9 (§1538): Prohibition on Take: prohibits the “taking” of a listed species by anyone,

including private individuals, and State and local agencies.
 Section 10: Exceptions to the Take Prohibition: non‐federal agencies can obtain an incidental

take permit through approval of a Habitat Conservation Plan.
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In the case of saltwater fish and other marine organisms, the requirements of FESA are enforced by
the National Marine Fisheries Service (NMFS). The USFWS enforces all other cases. Sections 9, 7,
and 10 of FESA are discussed below since they are the sections most relevant to the Project.
Section 9 of FESA as amended, prohibits the “take” of any fish or wildlife species listed under FESA as
endangered. Under federal regulation, “take” of fish or wildlife species listed as threatened is also
prohibited unless otherwise specifically authorized by regulation. “Take,” as defined by FESA, means
“to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage
in any such conduct.” “Harm” includes not only the direct taking of a species itself, but also the
destruction or modification of the species’ habitat resulting in the potential injury of the species. As
such, “harm” is further defined to mean “an act which actually kills or injures wildlife; such an act
may include significant habitat modification or degradation where it actually kills or injures wildlife
by significantly impairing essential behavioral patterns, including breeding, feeding or sheltering” (50
CFR 17.3). A December 2001 decision by the Ninth Circuit Court of Appeals (Arizona Cattle Growers’
Association, Jeff Menges, vs. the USFWS and Bureau of Land Management, and the Southwest Center
for Biological Diversity) ruled that the USFWS must show that a threatened or endangered species is
present on a project site and that it would be taken by the project activities. According to this ruling,
the USFWS can no longer require mitigation based on the probability that the species could use the
site. Rather, they must show that it is actually present.
Section 9 applies to any person, corporation, federal agency, or any local or State agency. If “take” of
a listed species is necessary to complete an otherwise lawful activity, this triggers the need to obtain
an incidental take permit either through a Section 7 Consultation as discussed further below (for
federal actions or private actions that are permitted or funded by a federal agency), or requires
preparation of a Habitat Conservation Plan (HCP) pursuant to Section 10 of FESA (for state and local
agencies, or individuals, and projects without a federal “nexus”).
Section 7(a)(2) of the Act requires that each federal agency consult with the USFWS to ensure that
any action authorized, funded or carried out by such agency is not likely to jeopardize the continued
existence of an endangered or threatened species or result in the destruction or adverse
modification of critical habitat for listed species. Critical habitat designations mean: (1) specific areas
within a geographic region currently occupied by a listed species, on which are found those physical
or biological features that are essential to the conservation of a listed species and that may require
special management considerations or protection; and (2) specific areas outside the geographical
area occupied by a listed species that are determined essential for the conservation of the species.
The Section 7 consultation process only applies to actions taken by federal agencies that are
considering authorizing discretionary projects. Section 7 is by and between the National Marine
Fisheries Service (NMFS) and/or the USFWS and the federal agency contemplating a discretionary
approval (that is, the “federal nexus agency,” for example, the U.S. Army Corps of Engineers (USACE)
or the Federal Highway Administration). Private parties, cities, counties, etc. (i.e., applicants) may
participate in the Section 7 consultation at the discretion of the federal agencies conducting the
Section 7 consultation. The Section 7 consultation process is triggered by a determination of the
“action agency”—that is, the federal agency that is carrying out, funding, or approving a project—
that the project “may affect” a listed species or critical habitat. If an action is likely to adversely
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affect a listed species or designated critical habitat, formal consultation between the nexus agency
and the USFWS/NMFS is required. As part of the formal consultation, the USFWS/NMFS may resolve
any issues informally with the nexus agency or may prepare a formal Biological Opinion assessing
whether the proposed action would be likely to result in “jeopardy” to a listed species or if it could
adversely modify designated critical habitat. If the USFWS/NMFS prepares a Biological Opinion it will
contain either a “jeopardy” or “non‐jeopardy” decision. If the USFWS/NMFS concludes that a
proposed project would result in adverse modification of critical habitat or would jeopardize the
continued existence of a federal listed species (that is, it will issue a jeopardy decision), the nexus
federal agency would be most unlikely to authorize its discretionary permit. If the USFWS/NMFS
prepares a “non‐jeopardy” Biological Opinion, the nexus federal agency may authorize the
discretionary permit making all conditions of the Biological Opinion conditions of its discretionary
permit. A non‐jeopardy Biological Opinion constitutes an “incidental take” permit that allows
applicants to “take” federally listed species while otherwise carrying out legally sanctioned projects.
For non‐federal entities, for example private parties, cities, counties that are considering a
discretionary permit, Section 10 provides the mechanism for obtaining take authorization. Under
Section 10 of FESA, the applicant for an “incidental take permit” is required to submit a
“conservation plan” to USFWS or NMFS that specifies, among other things, the impacts that are
likely to result from the taking, and the measures the permit applicant will undertake to minimize
and mitigate such impacts, and the funding that will be available to implement those steps.
Conservation plans under FESA have come to be known as “habitat conservation plans” or “HCPs”
for short. The terms incidental take permit, Section 10 permit, and Section 10(a)(1)(B) permit are
used interchangeably by USFWS. Section 10(a)(2)(B) of FESA provides statutory criteria that must be
satisfied before an incidental take permit can be issued.
Responsible Agency

FESA gives regulatory authority to the USFWS for federally listed terrestrial species and non‐
anadromous fish. The NMFS has regulatory authority over federally listed marine mammals and
anadromous fish.
Applicability to the Proposed Project

Two federally listed wildlife species protected pursuant to the FESA, the California red‐legged frog
and the California tiger salamander, were previously documented on or near the Project Site.
Additionally, the USFWS may also determine that the Project Site provides suitable dispersal and
migration habitat for the San Joaquin kit fox and the Alameda whipsnake. Consequently, a federal
incidental take permit may be required for the Project from USFWS. Hence, impacts to the federally
listed species discussed above are regarded as potentially significant pursuant to the CEQA. As such,
mitigation will be required to reduce impacts to levels regarded as less than significant pursuant to
CEQA. Refer to Section 3.4.7, Project Impacts and Mitigation Measures for further discussion.
FESA Section 7 consultation (a process that typically leads to acquisition of a federal incidental take
permit or a determination that such a permit is not required) with USFWS will likely be initiated by
the USACE prior to authorizing impacts to waters of the U.S. Section 7 or Section 10 consultation
would be required for impacts to potential California red‐legged frog and California tiger salamander
upland habitats and for impacts to potential San Joaquin kit fox migration habitat. In addition,
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Section 7 or Section 10 consultation may be required for impacts to designated critical habitat for
the Alameda whipsnake and the California red‐legged frog. Any USFWS‐stipulated avoidance and
mitigation measures detailed in the federal incidental take permit (Biological Opinion) shall also be
incorporated into the County conditions of Project approval.
The applicant is proposing to mitigate Project‐related impacts to potential upland
migration/dispersal and over‐summering habitats for the California red‐legged frog and California
tiger salamander. In particular, the applicant proposes to preserve approximately 175.4 acres of the
Southern Site’s Preservation Area via a Conservation Easement as habitat mitigation (as approved by
USFWS). This provides a 3:1 mitigation ratio to satisfy the resource agency mitigation requirements
for impacts to potential upland migration/dispersal and over‐summering habitats for the California
red‐legged frog and California tiger salamander. This proposed mitigation will also adequately
mitigate for potential impacts to San Joaquin kit fox migration habitat and Alameda whipsnake
dispersal habitat. The final mitigation compensation ratio established by the USFWS for Project‐
related impacts to federally listed species will also become Contra Costa County “Conditions of
Project Approval.” Such mitigation ratios or prescriptions shall be set forth in the Biological Opinion
prepared by USFWS during the Section 7 consultation by and between the USACE and USFWS.
The Project applicant has contingently offered for dedication an approximately 7‐acre parcel on the
Southern Site to SRVFPD for that agency’s potential future use in a manner consistent with the ULL.
The applicant also proposes to donate and transfer in fee simple the remaining balance of the
Preservation Area on the Southern Site (approximately 433.6 acres) to the East Bay Regional Park
District (EBRPD) to be permanently preserved and protected for the following non‐urban uses only:
parks, recreation, open space, agriculture, grazing, scenic, and wetlands preservation and creation
uses.

Migratory Bird Treaty Act
The MBTA (16 U.S.C. §§ 703‐712, July 3, 1918, as amended 1936, 1960, 1968, 1969, 1974, 1978, 1986
and 1989) makes it unlawful to “take” (kill, harm, harass, shoot, etc.) any migratory bird listed in Title
50 of the Code of Federal Regulations, Section 10.13, including their nests, eggs, or young. Migratory
birds include geese, ducks, shorebirds, raptors, songbirds, wading birds, seabirds, and passerine birds
(such as warblers, flycatchers, swallows, etc.).
Executive Order 13186 for conservation of migratory birds (January 11, 2001) requires that any
project with federal involvement address impacts of federal actions on migratory birds. The order is
designed to assist federal agencies in their efforts to comply with the MBTA and does not constitute
any legal authorization to take migratory birds. The order also requires federal agencies to work with
the USFWS to develop a memorandum of understanding (MOU). Protocols developed under the
MOU must promote the conservation of migratory bird populations through the following means:
 Avoid and minimize, to the extent practicable, adverse impacts on migratory bird resources

when conducting agency actions;
 Restore and enhance habitat of migratory birds, as practicable; and prevent or abate the

pollution or detrimental alteration of the environment for the benefit of migratory birds, as
practicable.
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Applicability to the Proposed Project

Western burrowing owl, northern harrier, American kestrel, white‐tailed kite, red shouldered hawk
and red‐tailed hawk could nest on the Project Site. These raptors (birds of prey) would be protected
by the MBTA. In addition, the common songbirds and wading birds that could occur on the Project
Site are protected pursuant to the Act. As long as there is no direct mortality of species protected
pursuant to the Act caused by the Project, there should be no constraints to development. To
comply with the MBTA, all active nest sites would have to be avoided while such birds were nesting.
Upon completion of nesting, the Project could commence as planned. Specific requirements for
avoidance of nest sites for potentially occurring species are set forth below in Section 3.4.7, Project
Impacts and Mitigation Measures.

State
California Endangered Species Act
Section 2081 of the California Endangered Species Act

In 1984, the State legislated the CESA (FGC §2050). The basic policy of CESA is to conserve and
enhance endangered species and their habitats. State agencies will not approve private or public
projects under their jurisdiction that would impact threatened or endangered species if reasonable
and prudent alternatives are available. Because CESA does not have a provision for “harm” (see
discussion of FESA, above), CDFW considerations pursuant to CESA are limited to those actions that
would result in the direct take of a listed species.
If CDFW determines that a proposed project could impact a State listed threatened or endangered
species, CDFW will provide recommendations for “reasonable and prudent” project alternatives.
The CEQA lead agency can only approve a project if these alternatives are implemented, unless it
finds that the project’s benefits clearly outweigh the costs, reasonable mitigation measures are
adopted, there has been no “irreversible or irretrievable” commitment of resources made in the
interim, and the resulting project would not result in the extinction of the species. In addition, if
there would be impacts to threatened or endangered species, the lead agency typically requires
project applicants to demonstrate that they have acquired “incidental take” permits from CDFW
and/or USFWS (if it is a Federal listed species) prior to allowing/permitting impacts to such species.
If proposed projects would result in impacts to a State listed species, an “incidental take” permit
pursuant to Section 2081 of the Fish and Game Code would be necessary (versus a Federal incidental
take permit for Federal listed species). The CDFW will issue an incidental take permit only if:
1. The authorized take is incidental to an otherwise lawful activity;
2. The impacts of the authorized take are minimized and fully mitigated;
3. Measures required to minimize and fully mitigate the impacts of the authorized take:
a. Are roughly proportional in extent to the impact of the taking on the species;
b. Maintain the project applicant’s objectives to the greatest extent possible; and,
c. Capable of successful implementation; and,
4. Adequate funding is provided to implement the required minimization and mitigation
measures and to monitor compliance with, and the effectiveness of, the measures.
3.4‐38

Y:\Publications\Client (PN‐JN)\2648\26480008\EIR\3 ‐ R‐DEIR\26480008 Sec03‐04 Bio Resources.docx

Contra Costa County—Tassajara Parks Project
Recirculated Draft EIR

Biological Resources

If an applicant is preparing a habitat conservation plan (HCP) as part of the federal 10(a) permit
process, the HCP might be incorporated into the §2081 permit if it meets the substantive criteria of
Section 2081(b). To ensure that an HCP meets the mitigation and monitoring standards in Section
2081(b), an applicant should involve the CDFW staff in development of the HCP. If a final Biological
Opinion (federal action) has been issued for the project pursuant to Section 7 of the FESA, it might
also be incorporated into the Section 2081 permit if it meets the standards of Section 2081(b).
No Section 2081 permit may authorize the take of a species for which the Legislature has imposed
strict prohibitions on all forms of “take.” These species are listed in several statutes that identify
“fully protected” species and “specified birds.” See Fish and Game Code §§ 3505, 3511, 4700, 5050,
5515, and 5517. If a project is planned in an area where a “fully protected” species or a “specified
bird” occurs, an applicant must design the project to avoid all take.
Fish and Game Code Section 2080.1 allows an applicant who has obtained a “non‐jeopardy” federal
Biological Opinion pursuant to Section 7 of the FESA, or who has received a federal 10(a) permit
(federal incidental take permit) pursuant to the FESA, to submit the federal opinion or permit to the
CDFW for a determination as to whether the federal document is “consistent” with CESA. If after 30
days the CDFW determines that the federal incidental take permit is consistent with state law, and
that all state listed species under consideration have been considered in the federal Biological
Opinion, then no further permit or consultation is required under CESA for the project. However, if
the CDFW determines that the federal opinion or permit is not consistent with CESA, or that there
are state listed species that were not considered in the federal Biological Opinion, then the applicant
must apply for a state CESA permit under Section 2081(b). Section 2081(b) is of no use if an affected
species is state‐listed, but not federally listed.
State and federal incidental take permits are issued on a discretionary basis, and are typically only
authorized if applicants are able to demonstrate that impacts to the listed species in question are
unavoidable, and can be mitigated to an extent that the reviewing agency can conclude that the
proposed impacts would not jeopardize the continued existence of the listed species under review.
Typically, if there would be impacts to a listed species, mitigation that includes habitat avoidance,
preservation, and creation of endangered species habitat is necessary to demonstrate that projects
would not threaten the continued existence of a species. In addition, management endowment fees
may also be collected as part of the agreement for the incidental take permit(s). In such cases, the
endowment is used to manage any lands set aside to protect listed species, and for biological
mitigation monitoring of these lands over (typically) a five‐year period.
Applicability to the Proposed Project

Three state listed threatened species, the San Joaquin kit fox, Alameda whipsnake and the California
tiger salamander have potential to occur on the Project Site. California tiger salamander was
previously documented on the Southern Site. Consequently, an Incidental Take Permit (2081
Agreement) would be required by CDFW for potential impacts to California tiger salamander. No
direct take of San Joaquin kit fox or Alameda whipsnake are anticipated, and therefore these species
would not be addressed in the Section 2081 Agreement. San Joaquin kit fox, Alameda whipsnake
and California tiger salamander are further discussed in the Special‐Status Species sections, above,
and in Section 3.4.7, Project Impacts and Mitigation Measures below.
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FGC §3503, 3503.5, 3511, and 3513
FGC Sections 3503, 3503.5, 3511, and 3513 prohibit the “take, possession, or destruction of birds,
their nests or eggs.” Disturbance that causes nest abandonment and/or loss of reproductive effort
(killing or abandonment of eggs or young) is considered “take.” Such a take would also violate
federal law protecting migratory birds (MBTA).
All raptors (that is, hawks, eagles, owls), their nests, eggs, and young are protected under FGC
(§3503.5). Additionally, “fully protected” birds, such as the white‐tailed kite (Elanus leucurus) and
golden eagle (Aquila chrysaetos), are protected under FGC (§3511). “Fully protected” birds may not
be taken or possessed (that is, kept in captivity) at any time.
Applicability to the Proposed Project

Raptors that could be impacted by the Project include western burrowing owl, northern harrier,
American kestrel, white‐tailed kite, red shouldered hawk and red‐tailed hawk. Preconstruction
nesting surveys would be conducted for these species to ensure that there is no direct take of these
birds including their eggs, or young. Any active nests found during preconstruction surveys would
have to be avoided by the Project. Suitable non‐disturbance buffers would have to be established
around active nest sites until the nesting cycle is complete. More specifics on the size of buffers are
provided below in Section 3.4.7, Project Impacts and Mitigation Measures.

Local
Contra Costa County General Plan
The Contra Costa County General Plan has numerous goals and policies that pertain to the protection
of biological resources. According to the General Plan, the most significant ecological resource areas
in Contra Costa County are defined by three separate categories: (1) areas containing rare,
threatened, and endangered species; (2) unique natural areas; and (3) wetlands and marshes. Below
are listed the salient General Plan Conservation Element’s goals and policies that are in place to
protect these ecological resource areas.
Conservation Element
 Goal 8‐A: To preserve and protect the ecological resources of the County.
 Goal 8‐C: To achieve a balance of uses of the County’s natural and developed resources to
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meet the social and economic needs of the County’s residents.
Policy 8‐3: Watersheds, natural waterways, and areas important for the maintenance of
natural vegetation and wildlife populations shall be preserved and enhanced.
Policy 8‐4: Areas designated for open space/agricultural uses shall not be considered as a
reserve for urban uses and the 65 percent standard for non‐urban uses must not be violated.
Goal 8‐D: To protect ecologically significant lands, wetlands, plant, and wildlife habitats.
Goal 8‐E: To protect rare, threatened and endangered species of fish, wildlife, and plants,
significant plant communities, and other resources which stand out as unique because of their
scarcity, scientific value, aesthetic quality or cultural significance. Attempt to achieve a
significant net increase in wetland values and functions within the County over the life of the
General Plan. The definition of rare, threatened, and endangered includes those definitions
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provided by the Federal Endangered Species Act, the California Endangered Species Act, the
California Native Plant Protection Act, and the California Environmental Quality Act.
Policy 8‐6: Significant trees, natural vegetation, and wildlife populations generally shall be
preserved.
Policy 8‐7: Important wildlife habitats, which would be disturbed by major development shall be
preserved, and corridors for wildlife migration between undeveloped lands shall be retained.
Policy 8‐8: Significant ecological resource areas in the County shall be identified and
designated for compatible low‐intensity land uses. Setback zones shall be established around
the resource areas to assist in their protection.
Policy 8‐9: Areas determined to contain significant ecological resources, particularly those
containing endangered species, shall be maintained in their natural state and carefully
regulated to the maximum legal extent. Acquisition of the most ecologically sensitive
properties within the County by appropriate public agencies shall be encouraged.
Policy 8‐10: Any development located or proposed within significant ecological resource areas
shall ensure that the resource is protected.
Policy 8‐11: The County shall utilize performance criteria and standards which seek to regulate
uses in and adjacent to significant ecological resource areas.
Policy 8‐12: Natural woodlands shall be preserved to the maximum extent possible in the
course of land development.
Policy 8‐13: The critical ecological and scenic characteristics of rangelands, woodlands, and
wildlands shall be recognized and protected.
Policy 8‐14: Development on hillsides shall be limited to maintain valuable natural vegetation,
especially forests and open grasslands, and to control erosion. Development on open hillsides
and significant ridgelines throughout the County shall be restricted, and hillsides with a grade
of 26 percent or greater shall be protected through implementing zoning measures and other
appropriate actions.
Policy 8‐15: Existing vegetation, both native and non‐native, and wildlife habitat areas shall be
retained in the major open space areas sufficient for the maintenance of a healthy balance of
wildlife populations.
Policy 8‐17: The ecological value of wetland areas, especially the salt marshes and tidelands of
the bay and delta, shall be recognized. Existing wetlands in the County shall be identified and
regulated. Restoration of degraded wetland areas shall be encouraged and supported
whenever possible.
Policy 8‐21: The planting of native trees and shrubs shall be encouraged in order to preserve the
visual integrity of the landscape, provide habitat conditions suitable for native wildlife, and
ensure that a maximum number and variety of well‐adapted plants are sustained in urban areas.
Policy 8‐22: Applications of toxic pesticides and herbicides shall be kept at a minimum and
applied in accordance with the strictest standards designed to conserve all the living resources
of the County. The use of biological and other non‐toxic controls shall be encouraged.
Policy 8‐24: The County shall strive to identify and conserve remaining upland habitat areas
which are adjacent to wetlands and are critical to the survival and nesting of wetland species.
Policy 8‐27: Seasonal wetlands in grassland areas of the County shall be identified and
protected.
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 Policy 8‐28: Efforts shall be made to identify and protect the County’s mature native oak, bay,

and buckeye trees.
Applicability to the Proposed Project

Many of the policies presented in the General Plan are relevant to the analysis, and the Project Site’s
plant communities, wildlife habitats, and wetlands.

Contra Costa County Tree Protection and Preservation
Chapter 816‐6 of the Contra Costa County Ordinance provides for the protection and preservation of
certain trees in the unincorporated areas of Contra Costa County, and requires discretionary approval
to remove certain trees. According to Contra Costa County Code’s Chapter 816‐6.6004 on “Protected
trees,” a protected tree is any one of the following:
(1) On all properties within the unincorporated area of the county:
(A) Where the tree to be cut down, destroyed or trimmed by topping is adjacent to or part
of a riparian, foothill woodland or oak savanna area, or part of a stand of four or more
trees, measures twenty inches or larger in circumference (approximately 6.5 inches in
diameter) as measured four and one‐half feet from ground level, and is included in the
following list of indigenous trees: Acer macrophyllum (bigleaf maple), Acer negundo (box
elder), Aesculus californica (California buckeye), Alnus rhombifolia (white alder), Arbutus
menziesii (madrone), Heteromeles arbutifolia (toyon), Juglans hindsii (California black
walnut), Juniperus californica (California juniper), Lithocarpus densiflora (tanoak or
tanbark oak), Pinus attenuata (knobcone pine), Pinus sabiniana (digger pine), Platanus
racemosa (California sycamore), Populus fremontii (Fremont cottonwood), Populus
trichocarpa (black cottonwood), Quercus agrifolia (California or coast live oak), Quercus
chrysolepis (canyon live oak), Quercus douglasii (blue oak), Quercus kelloggii (California
black oak), Quercus lobata (valley oak), Quercus wislizenii (interior live oak), Salix
lasiandra (yellow willow), Salix laevigata (red willow), Salix lasiolepis (arroyo willow),
Sambucus callicarpa (coast red elderberry), Sequoia sempervirens (coast redwood),
Umbellularia californica (California bay or bay laurel);
(B) Any tree shown to be preserved on an approved tentative map, development or site
plan or required to be retained as a condition of approval;
(C) Any tree required to be planted as a replacement for an unlawfully removed tree.
(2) On any of the properties specified in subsection (3) of this section:
(A) Any tree measuring twenty inches or larger in circumference (approximately six and one‐
half inches diameter), measured four and one‐half feet from ground level including the
oak trees listed above;
(B) Any multi‐stemmed tree with the sum of the circumferences measuring forty inches or
larger, measured four and one‐half feet from ground level;
(C) And any significant grouping of trees, including groves of four or more trees.
(3) Specified properties referred to in subsection (2) of this section includes:
(A) Any developed property within any commercial, professional office or industrial district;
(B) Any undeveloped property within any district;
(C) Any area designated on the general plan for recreational purposes or open space;
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(D) Any area designated in the county general plan open space element as visually
significant riparian or ridge line vegetation and where the tree is adjacent to or part of a
riparian, foothill woodland or oak savanna area (Ords. 94‐59, 94‐22).
The Contra Costa County Heritage Tree Preservation Ordinance (Chapter 816‐4, Ordinance 88‐83,
Contra Costa County Code) protects trees that have been designated as a heritage tree by the
Planning Commission or Board of Supervisors. A tree permit must be filed to remove a heritage tree,
including application for a building, grading, or demolition permit.
A heritage tree is defined as a tree that is 72 inches or more in circumference measured four and
one‐half feet above the natural grade; or any tree or a group of trees particularly worthy of
protection, and specifically designated as a heritage tree by the Board of Supervisors pursuant to the
provisions of the Heritage Tree Preservation Ordinance, because of:
a) Having historical or ecological interest or significance, or
b) Being dependent upon each other for health or survival, or
c) Being considered an outstanding specimen of its species as to such factors as location, size,
age, rarity, shape, or health.
The ordinance calls for an accurate mapping of trees proposed for removal, includes standards when
trees are to be protected, and provides penalties when a tree to be protected is damaged. If tree
removal is approved, certain conditions may be attached to this permit, including a requirement to
replace the removed trees on a comparable ratio of either size or quantity.
Applicability to the Proposed Project

The trees on the Project Site would be considered “protected” under Contra Costa County’s tree
ordinance since the trees are on “any undeveloped property within any district” (subsection 3A) and
most, if not all, of the trees are “twenty inches or larger in circumference (approximately six and
one‐half inches diameter at breast height) . . .” and most of the trees on the Project Site are
“indigenous heritage” trees as listed in subsection 1(A) of the Contra Costa County tree ordinance.
Hence, a tree permit would be required for the Project from Contra Costa County, and it is
anticipated that the County would impose the conditions of such permit, including a replacement
requirement using a comparable ratio of either size or quantity.
According to the Arborist Report, Tassajara Parks, Contra Costa County, California, prepared by
HortScience, Inc. and dated May 15, 2015 (Appendix C.3), all trees except for a dead walnut and the
small coast live oak located on‐site are protected. As such, the County’s tree ordinance regulations
are applicable to the Project. However, because of the decay present in 11 of the 12 trees located in
the Residential Development Area, none are in good condition. Refer to Section 3.4.7, Project
Impacts and Mitigation Measures for further discussion.

East Contra Costa County Habitat Conservation Plan
The East Contra Costa County Habitat Conservation Plan/Natural Community Conservation Plan
(HCP/NCCP or Plan) is intended to provide an effective framework to protect natural resources in
eastern Contra Costa County, while improving and streamlining the environmental permitting
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process for impacts on endangered species. The Plan allows Contra Costa County, the Contra Costa
County Flood Control and Water Conservation District, the East Bay Regional Park District, the cities
of Brentwood, Clayton, Oakley, and Pittsburg, and the Implementing Entity (known as the East
Contra Costa County Habitat Conservancy), (collectively, the Permittees) to control endangered
species permitting for activities and projects in the region while providing comprehensive species,
wetlands, and ecosystem conservation and contributing to the recovery of endangered species. In
October of 2007, Contra Costa County adopted Ordinance No. 2007‐53 adopting the “East Contra
Costa County Habitat Conservation Plan/Natural Community Conservation Plan Fees and
Implementation Procedures.”
Applicability to the Proposed Project

The Project Site is located immediately south and outside of the permit area of the adopted
HCP/NCCP, therefore excluding the Project from participation in the Plan. Hence, other
arrangements must be made for mitigating the Project’s impact on state and federal listed species.
A federal incidental take permit is required for any activity that could result in take of a federally
listed species, such as California red‐legged frog, California tiger salamander and/or San Joaquin kit
fox. Since the applicant is not eligible to receive incidental take coverage by participation in the
HCP/NCCP, a Section 7 or Section 10 consultation would be needed in order to provide for take of
federally listed species. Similarly, a state incidental take permit is required for any activity that could
result in take of a state listed species such as the California tiger salamander. Compensatory
mitigation would also be necessary. Refer to Section 3.4.7, Project Impacts and Mitigation Measures
for details.

3.4.3 ‐ Regulatory Requirements Pertaining to Waters of the United States and
State
This section presents an overview of the criteria used by the USACE, the California Regional Water
Quality Control Board (RWQCB), the State Water Resources Control Board (SWRCB), and CDFW to
determine those areas within a project area that would be subject to their regulation.

U.S. Army Corps of Engineers Jurisdiction and General Permitting
Section 404 of the Clean Water Act
Congress enacted the Clean Water Act “to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters” (33 U.S.C. §1251(a)). Pursuant to Section 404 of the Clean Water
Act (33 U.S.C. 1344), the USACE regulates the disposal of dredged or fill material into “waters of the
United States” (33 CFR Parts 328 through 330). This requires project applicants to obtain
authorization from the USACE prior to discharging dredged or fill materials into any water of the
United States.
In the Federal Register “waters of the United States” are defined as, “. . . all interstate waters
including interstate wetlands . . . intrastate lakes, rivers, streams (including intermittent streams),
wetlands, [and] natural ponds, the use, degradation or destruction of which could affect interstate or
foreign commerce . . .” (33 CFR Section 328.3).
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Limits of USACE’s jurisdiction:
a) Territorial Seas. The limit of jurisdiction in the territorial seas is measured from the baseline
in a seaward direction a distance of three nautical miles. (See 33 CFR 329.12)
b) Tidal Waters of the United States. The landward limits of jurisdiction in tidal waters:
(1) Extends to the mean high tide line, or mean higher high tide line on the west coast,
(2) When adjacent non‐tidal waters of the United States are present, the jurisdiction
extends to the limits identified in paragraph (c) of this section.
c) Non‐Tidal Waters of the United States. The limits of jurisdiction in non‐tidal waters:
(1) In the absence of adjacent wetlands, the jurisdiction extends to the ordinary high water
mark, or
(2) When adjacent wetlands are present, the jurisdiction extends beyond the ordinary high
water mark to the limit of the adjacent wetlands.
(3) When the water of the United States consists only of wetlands the jurisdiction extends to
the limit of the wetland
Section 404 jurisdiction in “other waters” such as lakes, ponds, and streams, extends to the upward
limit of the ordinary high water mark (OHWM) or the upward extent of any adjacent wetland. The
OHWM on a non‐tidal water is:
The “line on shore established by the fluctuations of water and indicated by physical
characteristics such as a clear natural line impressed on the bank; shelving; changes
in the character of soil; destruction of terrestrial vegetation; the presence of litter or
debris; or other appropriate means that consider the characteristics of the
surrounding areas” (33 CFR Section 328.3(e)).
Wetlands are defined as: “. . . those areas that are inundated or saturated by surface or ground water
at a frequency and duration to support a prevalence of vegetation adapted for life in saturated soil
conditions” (33 CFR Section 328.8 (b)). Wetlands usually must possess hydrophytic vegetation (i.e.,
plants adapted to inundated or saturated conditions), wetland hydrology (e.g., topographic low
areas, exposed water tables, stream channels), and hydric soils (soils that are periodically or
permanently saturated, inundated or flooded) to be regulated by the USACE pursuant to Section 404
of the Clean Water Act.
Significant Nexus of Tributaries

On December 2, 2008, the USACE and the Environmental Protection Agency (EPA) issued joint
guidance on implementing the U.S. Supreme Court decision in the consolidated cases Rapanos v.
United States and Carabell v. United States (herein referred to simply as “Rapanos”) which address
the jurisdiction over waters of the U.S. under the Clean Water Act. In this joint guidance these
agencies provide guidance on where they will assert jurisdiction over waters of the U.S.
The EPA and USACE will assert jurisdiction over the following waters:
 Traditional navigable waters
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 Wetlands adjacent to traditional navigable waters
 Non‐navigable tributaries of traditional navigable waters that are relatively permanent where

the tributaries typically flow year‐round or have continuous flow at least seasonally (for
example, typically three months).
 Wetlands that directly abut such tributaries.

The agencies generally will not assert jurisdiction over the following features:
 Swales or erosional features (e.g., gullies, small washes characterized by low volume,

infrequent, or short duration flow); and
 Ditches (including roadside ditches) excavated wholly in and draining only uplands and that do

not carry a relatively permanent flow of water.
The agencies will apply the significant nexus standard as follows:
 A significant nexus analysis will assess the flow characteristics and functions of the tributary

itself and the functions performed by all wetlands adjacent to the tributary to determine if
they significantly affect the chemical, physical and biological integrity of downstream
traditional navigable waters; and
 Significant nexus includes consideration of hydrologic and ecologic factors.

Isolated Areas Excluded from Section 404 Jurisdiction

In addition to areas that may be exempt from Section 404 jurisdiction, some isolated wetlands and
waters may also be considered outside of USACE jurisdiction as a result of the Supreme Court’s
decision in Solid Waste Agency of Northern Cook County (SWANCC) v. United States Army Corps of
Engineers, 531 U.S. 159 (2001). Isolated wetlands and waters are those areas that do not have a
surface or groundwater connection to, and are not adjacent to, a navigable “Waters of the U.S.,” and
do not otherwise exhibit an interstate commerce connection.
Permitting USACE Jurisdictional Areas

To remain in compliance with Section 404 of the Clean Water Act, project proponents and property
owners (applicants) are required to be permitted by the USACE prior to discharging or otherwise
impacting waters of the United States. In many cases, the USACE must visit a proposed project area
(to conduct a “jurisdictional determination”) to confirm the extent of area falling under their
jurisdiction prior to authorizing any permit for that project area. Typically, at the time the
jurisdictional determination is conducted, applicants (or their representative) will discuss the
appropriate permit application that would be filed with the USACE for permitting the proposed
impact(s) to “waters of the United States.”
Pursuant to Section 404 of the Clean Water Act, the USACE normally provides two alternatives for
permitting impacts to the type of “waters of the United States” found in the project area. The first
alternative would be to use Nationwide Permit(s) (NWPs). The second alternative is to apply to the
USACE for an Individual Permit (33 CFR Section 235.5(2)(b)). The application process for Individual
Permits is extensive and includes public interest review procedures (i.e., public notice and receipt of
3.4‐46
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public comments) and must contain an “alternatives analysis” that is prepared pursuant to Section
404(b) of the Clean Water Act (33 U.S.C. 1344(b)). The alternatives analysis is also typically reviewed by
the EPA and thus brings another resource agency into the permitting framework. Both the USACE and
EPA take the initial viewpoint that there are practical alternatives to the proposed project if there
would be impacts to waters of the United States, and the proposed permitted action is not a water‐
dependent project (e.g., a pier or a dredging project). Alternative analyses therefore must provide
convincing reasons that the proposed permitted impacts are unavoidable. Individual Permits may be
available for use in the event that discharges into regulated waters fail to meet conditions of NWP(s).
An NWP is a type of general permit administered by the USACE and issued on a nationwide basis that
authorize minor activities that affect USACE regulated waters. Under an NWP, if certain conditions
are met, the specified activities can take place without the need for an individual or regional permit
from the USACE (33 CFR, Section 235.5(c)(2)). In order to use an NWP, a project must meet 27
general nationwide permit conditions, and all specific conditions pertaining to the NWP being used
(as presented at 33 CFR Section 330, Appendices A and C). It is also important to note that pursuant
to 33 CFR Section 330.4(e), there may be special regional conditions or modifications to NWPs that
could have relevance to individual proposed projects. Finally, pursuant to 33 CFR Section 330.6(a),
Nationwide permittees may, and in some cases must, request from the USACE confirmation that an
activity complies with the terms and conditions of the NWP intended for use (i.e., must receive
“verification” from the USACE).
Prior to finalizing design plans, the applicant needs to be aware that the USACE maintains a policy of
“no net loss” of wetlands (waters of the United States) from project area development. Therefore, it
is incumbent upon applicants who propose to impact USACE regulated areas to submit a mitigation
plan that demonstrates that impacted regulated areas would be recreated (i.e., impacts would be
mitigated). Typically, the USACE requires mitigation to be “in‐kind” (such as if a stream channel
would be filled, mitigation would include replacing it with a new stream channel), and at a minimum
of a 1:1 replacement ratio (1 acre or fraction thereof recreated for each acre or fraction thereof lost).
Often a 2:1 replacement ratio is required. Usually the 2:1 ratio is met by recreation or enhancement
of an equivalent amount of wetland as is impacted, in addition to a requirement to preserve an
equivalent amount of wetland as is impacted by the project. In some cases, the USACE allows “out‐
of‐kind” mitigation if the compensation site has greater value than the impacted site. For example, if
project designs call for filling an intermittent drainage, mitigation should include recreating the same
approximate jurisdictional area (same drainage widths) at an off‐site location or on a set‐aside
portion of the project area. Finally, there are many USACE‐approved wetland mitigation banks
where wetland mitigation credits can be purchased by applicants to meet mitigation compensation
requirements. Mitigation banks have defined service areas, and the USACE may only allow their use
when a project would have minimal impacts to wetlands.
Applicability to the Proposed Project

On April 22, 2013, M&A biologists Ms. Hope Kingma and Mr. Tim O’Donnell conducted a wetland
delineation of the Tassajara Parks Northern Site. Mr. O’Donnell continued the wetland delineation
on April 23, 2013 (Appendix B of the BRA, Appendix C.1). M&A used the USACE’s 1987 Wetlands
Delineation Manual in conjunction with the regional supplement for the Arid West Region. The
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USACE conducted a site verification visit on April 30, 2015. The final USACE jurisdictional
determination remains pending at this time.
The Project would result in impacts to waters of the U.S. or waters of the State as detailed in Section
3.4.7, Project Impacts and Mitigation Measures. The applicant would be required to apply for the
appropriate USACE permit to address impacts to USACE jurisdictional areas regulated pursuant
Section 404 of the Clean Water Act.
The applicant would be required to mitigate for impacts to waters of the United States and State. At
a minimum, all impacts to waters of the United States and State would be compensated by the
creation/restoration of waters of the United States and State at a minimum 2:1 (creation to impact)
ratio in accordance with agency requirements. In lieu of creating waters of the United States and
State on the Project Site, the applicant may purchase mitigation credits from a qualified wetlands
mitigation bank, as approved in advance by the USACE and RWQCB. For further detail, please refer
to Section 3.4.7, Project Impacts and Mitigation Measures.
The applicant is proposing to compensate for impacts to waters of the U.S. and State by creating
wetlands on the Southern Site. A detailed Wetland Mitigation Plan would be prepared for the
proposed Project that shows the location, materials, and construction methods for creation of the
wetlands. When implemented, creation of the new wetlands (or purchase of wetland mitigation
bank credits) would fully compensate for impacts to regulated waters of the U.S. and State resulting
from construction of the Project. A complete discussion of potential Project‐related impacts to
waters of the United States and State, and appropriate mitigation measures are provided in Section
3.4.7, Project Impacts and Mitigation Measures.

State Water Resources Control Board/California Regional Water Quality Control Board
Section 401 of the Clean Water Act
The SWRCB and RWQCB regulate activities in “waters of the State” (which includes wetlands)
through Section 401 of the Clean Water Act. While the USACE administers a permitting program that
authorizes impacts to waters of the United States, including wetlands and other waters, any USACE
permit authorized for a proposed project would be inoperative unless it is an NWP that has been
certified for use in California by the SWRCB, or if the RWQCB has issued a project‐specific
certification or waiver of water quality. Certification of NWPs requires a finding by the SWRCB that
the activities permitted by the NWP will not violate water quality standards individually or
cumulatively over the term of the permit (the term is typically for 5 years). Certification must be
consistent with the requirements of the federal Clean Water Act, the California Environmental
Quality Act, the CESA, and the SWRCB’s mandate to protect beneficial uses of waters of the State.
Any denied (i.e., not certified) NWPs and all Individual USACE permits would require a project‐
specific RWQCB certification of water quality.
Additionally, if a proposed project would impact waters of the State, including wetlands, the project
applicant must demonstrate that the project is unable to avoid these adverse impacts, or water
quality certification will most likely be denied. Section 401 Certification may also be denied based
on significant adverse impacts to waters of the U.S. and State, including wetlands. The RWQCB has
also adopted the USACE’s policy that there shall be “no net loss” of wetlands. Thus, prior to
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certifying water quality, the RWQCB will impose avoidance mitigation requirements on project
proponents that impact waters of the State.
Applicability to the Project

Any Section 404 permit authorized by the USACE for the Project would be inoperative without also
obtaining authorization from the RWQCB pursuant to Section 401 of the Clean Water Act (i.e.,
without obtaining a certification of water quality).
Any impacts to waters of the State would have to be mitigated to the satisfaction of the RWQCB prior
to the time this resource agency would issue a permit for impacts to such features. The RWQCB
requirements for issuance of a “401 Permit” typically parallel the USACE requirements for permitting
impacts to USACE regulated areas pursuant to Section 404 of the Clean Water Act. Please refer to
Section 404 of the Clean Water Act, Applicability to the Proposed Project, above for likely mitigation
requirements for impacts to RWQCB regulated wetlands.

Porter‐Cologne Water Quality Control Act
The Porter‐Cologne Water Quality Control Act, Water Code § 13260, requires that “any person
discharging waste, or proposing to discharge waste, that could affect the waters of the State to file a
report of discharge” with the RWQCB through an application for waste discharge (Water Code
Section 13260(a)(1). The term “waters of the State” is defined as any surface water or groundwater,
including saline waters, within the boundaries of the State (Water Code § 13050(e)). It should be
noted that pursuant to the Porter‐Cologne Water Quality Control Act, the RWQCB also regulates
“isolated wetlands,” or those wetlands considered to be outside of the USACE’s jurisdiction pursuant
to the SWANCC decision (see the USACE Section above).
The RWQCB generally considers filling in waters of the State to constitute “pollution.” Pollution is
defined as an alteration of the quality of the waters of the State by waste that unreasonably affects
its beneficial uses (Water Code §13050(1)). The RWQCB litmus test for determining if a project
should be regulated pursuant to the Porter‐Cologne Water Quality Control Act is if the action could
result in any “threat” to water quality.
The RWQCB requires complete pre‐ and post‐development BMP plans of any portion of the Project
Site that is developed. This means that a water quality treatment plan for the pre‐ and post‐
developed Project Site must be prepared and implemented. Preconstruction requirements must be
consistent with the requirements of the National Pollutant Discharge Elimination System (NPDES).
That is, a Storm Water Pollution Prevention Plan (SWPPP) must be developed prior to the time that a
site is graded (see NPDES section below). In addition, a post construction Best Management
Practices (BMPs) plan, or a Stormwater Management Plan (SWMP) must be developed and
incorporated into any site development plan.
Applicability to the Project

Since any “threat” to water quality could conceivably be regulated pursuant to the Porter‐Cologne
Water Quality Control Act, care will be required when constructing the Project to be sure that
adequate pre‐ and post‐construction BMPs are incorporated into the Project implementation plans.
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It should also be noted that prior to issuance of any permit from the RWQCB, this agency will require
submittal of a Notice of Determination from Contra Costa County indicating that the Project has
completed an environmental review conducted pursuant to CEQA. The pertinent sections of the
CEQA document (likely this EIR’s Biological Resources section) are often submitted to the RWQCB for
review prior to the time this agency will issue a permit for a proposed project.
There is no municipal stormwater drainage system in the vicinity of the Project. Rather, the Project
Site relies on natural flow and existing drainage channels to convey stormwater runoff. Therefore,
when the Residential Development Area on the Northern Site is developed, a SWMP would need to
be implemented to address stormwater capture and treatment prior to the time it leaves the
Northern Site. A stormwater management system (and sewer system) would be installed into the
street right‐of‐ways, and routed to stormwater treatment facilities on‐site. The treated stormwater
would be discharged via an outfall structure located in the uplands adjacent to the existing drainage
ditch on the Northern Site that eventually flows to Tassajara Creek. A complete SWMP would be
developed by the Project engineer prior to Project implementation.

National Pollutant Discharge Elimination System (NPDES)
In 1972, the Clean Water Act was amended to state that the discharge of pollutants to waters of the
United States from any point source is unlawful unless the discharge is in compliance with an NPDES
permit. The 1987 amendments to the Clean Water Act added Section 402(p), which establishes a
framework for regulating municipal and industrial stormwater discharges under the NPDES Program.
While federal regulations allow two permitting options for stormwater discharges (individual permits
and General Permits), the SWRCB has elected to adopt only one statewide Construction General
Permit at this time that will apply to all stormwater discharges associated with construction activity,
except from those on Tribal Lands, in the Lake Tahoe Hydrologic Unit, and those performed by the
California Department of Transportation (Caltrans). The Construction General Permit requires all
dischargers where construction activity disturbs greater than 1 acre of land or those sites less than 1
acre that are part of a common plan of development or sale that disturbs more than 1 acre of land
surface to:
1. Develop and implement a Storm Water Pollution Prevention Plan (SWPPP) which specifies
Best Management Practices (BMPs) that will prevent all construction pollutants from
contacting stormwater with the intent of keeping all products of erosion from moving off site
into receiving waters.
2. Eliminate or reduce non‐stormwater discharges to storm sewer systems and other waters of
the nation.
3. Perform inspections of all BMPs.
This General Permit is implemented and enforced by the nine California RWQCBs.
Types of Construction Activity Covered by the Construction General Permit

Construction activity subject to this General Permit includes clearing, grading, and disturbances to
the ground such as stockpiling, or excavation that results in soil disturbances of at least 1 acre or
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more of total land area. Construction activity that results in soil disturbances to a smaller area
would still be subject to this General Permit if the construction activity is part of a larger common
plan of development that encompasses greater than 1 acre of soil disturbance, or if there is
significant water quality impairment resulting from the activity. Construction activity does not
include routine maintenance to maintain original line and grade, hydraulic capacity, or original
purpose of the facility, nor does it include emergency construction activities required to protect
public health and safety. Project proponents (landowners) should confirm with the local RWQCB
whether or not a particular routine maintenance activity is subject to this General Permit.
2009 Changes to the NPDES Program and Use of the General Permit

In 2009, the California SWRCB adopted a National Pollutant Discharge Elimination System (NPDES)
General Permit for Storm Water Discharges Associated with Construction and Land Disturbance
Activities (Construction General Permit). The Construction General Permit that was issued pursuant
to the federal Clean Water Act and is enforceable through citizens’ suits, represents a dramatic shift
in the SWRCB’s approach to regulating new and redevelopment sites, imposing new affirmative
duties and fixed standards on builders and developers. Changes to use of the General Permit
became effective on July 1, 2010.
The Construction General Permit does not completely carry forward the former qualitative and self‐
selected compliance approach based on preparation of a SWPPP. Instead, developers and
construction contractors must implement specific BMPs, achieve quantitatively defined (i.e.,
numeric) pollutant‐specific discharge standards, and conduct much more rigorous monitoring based
on the project’s projected risk level.
The SWRCB’s new quantitative standards take a two‐tiered approach, depending on the risk level
associated with the site in question. Exceedance of a benchmark Numeric Action Level (NAL)
measured in terms of pH and turbidity (a measure related to both the amount of sediment in and
the velocity of site runoff) triggers an additional obligation to implement additional BMPs and
corrective action to improve SWPPP performance. New minimum BMPs include Active Treatment
Systems, which may be necessary where traditional erosion and sediment controls do not effectively
control accelerated erosion; where site constraints inhibit the ability to construct a correctly sized
sediment basin; where clay and/or highly erosive soils are present; or where the site has very steep
or long slope lengths.
In addition, the Construction General Permit includes several post‐construction requirements. These
requirements entail that site designs provide no net increase in overall site runoff and match pre‐
project hydrology by maintaining runoff volume and drainage concentrations. To achieve the
required results where impervious surfaces such as roofs and paved surfaces are being increased,
developers must implement non‐structural, off‐setting BMPs, such as landform grading, site design
BMPs, and distributed structural BMPs (bioretention cells, rain gardens, and rain cisterns). This
“runoff reduction” approach is essentially an SWRCB‐imposed regulatory requirement to implement
Low Impact Development design features.
Volume that cannot be addressed using non‐structural BMPs must be captured in structural BMPs
that are approved by the RWQCB.
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Finally, the Construction General Permit requires electronic filing of all Permit Registration
Documents, NOIs, SWPPPs, annual reports, Notices of Termination, and NAL/NEL Exceedance
Reports. This information will be readily available to the Water Boards and citizen enforcers who can
then determine whether to initiate enforcement actions—actions which can result in significant
penalties and legal fees.
Applicability to the Project

On September 2, 2009, the SWRCB adopted Order No. 2009‐0009‐DWQ, which reissued the
Construction General Permit for projects disturbing one or more acres of land surface, or those sites
less than 1 acre that are part of a common plan of development or sale that disturbs more than 1
acre of land surface. Effective July 1, 2010, the requirements of this order replaced and superseded
SWRCB Orders No. 99‐08‐DWQ.
It is the responsibility of the applicant to obtain coverage under the General Permit prior to
commencement of construction activities that disturb greater than 1 acre of area. As the process of
receiving coverage under the General Permit became considerably more involved in July 2010, the
Project engineer should start this permitting loop with the RWQCB at least 6 months in advance of
the commencement of the Project.

RWQCB Municipal Storm Water Permitting Program
RWQCB Phase I Program Requirements (Contra Costa C.3 Provision)

The C.3 NPDES requirements went into effect for any project (public or private) that is “deemed
complete” by the city or county (Lead Agency) on or after February 15, 2005. These requirements
apply to any development that will result in the creation or replacement (other than normal
maintenance) of at least 10,000 square feet of impervious surface area (roofs, streets, patios, parking
lots, etc.); however, as discussed further below, the adoption of a new Municipal Regional Permit
may reduce the size of the area triggering these requirements. Intended to reduce the introduction
of urban pollutants into San Francisco Bay, creeks, streams, lakes, and other water bodies in the
region, Provision C.3 requires the on‐site treatment of stormwater prior to its discharge into
downstream receiving waters. Note that these requirements are in addition to the existing NPDES
requirements for erosion and sedimentation controls during project construction.
For development in unincorporated Contra Costa County, a SWPPP is required. As noted above, this
is a document that describes how a project will prevent pollution during the construction process.
The SWPPP details how erosion will be prevented and how sediment will be controlled, as well as
how other construction‐related pollutants (such as construction dust and fluids from construction
equipment) will be prevented.
In addition, for development in unincorporated Contra Costa County that must implement
permanent stormwater management facilities to comply with C.3 of the NPDES permit, a
Stormwater Control Plan is required. This is a document that details permanent stormwater
management facilities that will be incorporated into development projects to prevent stormwater
runoff and control runoff rates and discharges after construction is complete.
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Adopted in October 2009 and effective as of December 1, 2009, the San Francisco Bay RWQCB
approved a new Municipal Regional Permit (MRP), which is intended to collectively address urban
runoff from Phase I municipalities that discharge into the San Francisco Bay including the cities of
Fairfield‐Suisun and Vallejo and counties of Contra Costa, Alameda, Santa Clara, and San Mateo. The
MRP contains a comprehensive plan to reduce the discharge of pollutants in stormwater to the
“Maximum Extent Practicable” (MEP) in order to protect water quality. Provision C.3 of the
preceding permit included specific requirements for development projects and was in effect from
2005 until 2009. Additional requirements will be phased in during the 5‐year term of the new MRP.
The C.3 requirements are separate from, and in addition to, requirements for erosion and sediment
control and for pollution prevention measures during construction. Project site designs must
minimize the area of new roofs and paving. Pervious surfaces should be used where feasible instead
of paving such that runoff can infiltrate to the underlying soil. Runoff from impervious areas must be
captured and treated. The MRP specifies the sizes and types of facilities that may be used. In
addition, project applicants must prepare plans and execute agreements to ensure the stormwater
treatment and flow‐control facilities are maintained in perpetuity. Through the Contra Costa Clean
Water Program, Contra Costa municipalities have prepared an updated Stormwater C.3 Guidebook to
assist applicants through the process of submittals and reviews.
Applicability to the Project

The following is excerpted from Contra Costa County’s website (www.cccleanwater.org/): “In October
2009, the San Francisco Bay RWQCB adopted a Municipal Regional Permit (MRP) governing
discharges from municipal storm drains operated by 76 local government entities, including those in
western and central Contra Costa County.”
Provision C.3 of the preceding permit included specific requirements for development projects and
was in effect from 2005 until 2009. Additional requirements will be phased in during the 5‐year term
of the MRP. The C.3 requirements are separate from, and in addition to, requirements for erosion
and sediment control and for pollution prevention measures during construction. Project site
designs must minimize the area of new roofs and paving. Where feasible, pervious surfaces should
be used instead of paving so that runoff can infiltrate to the underlying soil.
Runoff from impervious areas must be captured and treated. The MRP specifies the sizes and types of
facilities that may be used. In addition, project applicants must prepare plans and execute agreements
to ensure the stormwater treatment and flow‐control facilities are maintained in perpetuity. Through
the Contra Costa Clean Water Program, Contra Costa municipalities have prepared a Stormwater C.3
Guidebook to assist applicants through the process of submittals and reviews.

California Department of Fish and Wildlife Protections
Section 1602 of FGC

Pursuant to Section 1602 of the FGC, “An entity may not substantially divert or obstruct the natural
flow of, or substantially change or use any material from the bed, channel, or bank of, any river, stream,
or lake, or deposit or dispose of debris, waste, or other material containing crumbled, flaked, or ground
pavement where it may pass into any river, stream, or lake, unless all of the following occur:
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(1) CDFW receives written notification regarding the activity in the manner prescribed by the
CDFW. The notification shall include, but is not limited to, all of the following:
(A) A detailed description of the project’s location and a map.
(B) The name, if any, of the river, stream, or lake affected.
(C) A detailed project description, including, but not limited to, construction plans and
drawings, if applicable.
(D) A copy of any document prepared pursuant to Division 13 (commencing with Section
21000) of the Public Resources Code.
(E) A copy of any other applicable local, state, or federal permit or agreement already issued.
(F) Any other information required by the Department” (Fish & Game Code 2014).
Please see Section 1602 of the current FGC for further details.
Please also note that while not stated in the regulations above, the CDFW typically considers its
jurisdiction to include riparian vegetation (that is, the trees and bushes growing along the stream).
Thus, any proposed activity in a natural stream channel that would substantially adversely affect an
existing fish and/or wildlife resource, including its riparian vegetation, would require entering into a
Streambed Alteration Agreement (SBAA) with the CDFW prior to commencing with work in the
stream. However, prior to authorizing such permits, the CDFW typically reviews an analysis of the
expected biological impacts, any proposed mitigation plans that would be implemented to offset
biological impacts and engineering and erosion control plans.
Applicability to the Project

A segment of Tassajara Creek crosses the eastern end of the Northern Site, immediately adjacent to
Finley Road. The Project includes a proposed Future Equestrian Staging Area located off Finley Road
in the northeastern portion of the Northern Site that would utilize the existing unpaved driveway
that crosses Tassajara Creek, and the existing culvert would remain in place. No impacts to the creek
channel, bed or banks, or associated riparian vegetation are anticipated. The Project does not
require construction of an outfall structure into Tassajara Creek for stormwater discharge since the
stormwater would be discharged into uplands below the detention basin, and allowed to sheet flow
to the preserved drainage feature located along the southern boundary of the Northern Site. Hence
the Project would not result in impacts to CDFW jurisdictional areas, and, therefore, the applicant
would not be required to enter into an SBAA with the CDFW.

California Environmental Quality Act (CEQA) Regulations
Section 15380 of CEQA defines “endangered” species as those whose survival and reproduction in
the wild are in immediate jeopardy from one or more causes, including loss of habitat, change in
habitat, overexploitation, predation, competition, disease, or other factors. “Rare” species are
defined by CEQA as those who are in such low numbers that they could become endangered if their
environment worsens; or the species is likely to become endangered within the foreseeable future
throughout all or a significant portion of its range and may be considered “threatened” as that term
is used in FESA. The CEQA Guidelines also state that a project would normally have a significant
effect on the environment if it would “substantially affect a rare or endangered species of animal or
plant or the habitat of the species.” The significance of impacts to a species under CEQA, therefore,
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must be based on analyzing actual rarity and threat of extinction to that species despite its legal
status or lack thereof.
Applicability to the Proposed Project

Potential impacts to species that would be defined as endangered or rare pursuant to Section 15380
of the CEQA Guidelines have been identified below under Project Impacts and Mitigation Measures

3.4.4 ‐ Methodology
M&A biologists conducted a general survey of the Project Site on November 11, 2009 to record
biological resources and to assess the likelihood of agency‐regulated areas on the Project Site. The
survey involved searching all habitats on the Site and recording all plant and wildlife species observed.
On January 29, 2010, M&A biologists conducted an additional site survey to determine if areas within
the Project Site would be regulated as waters of the United States and/or State. M&A also noted
potential habitats on or adjacent to the Project Site that could support special‐status species. The
results of M&A’s literature research and field reconnaissance surveys are provided in Appendix C.1.
As previously discussed, additional site reconnaissance was performed by an FCS biologist on April
22, 2015. However, prior to the site visit, the FCS biologists reviewed the information provided in
the BRA completed by M&A; Project Site plans and Project description provided by the County;
aerial photos and topographic maps; the USFWS’s Information, Planning, and Conservation System
(USFWS 2015a) list of special‐status species that are known to occur in the vicinity of the Project
Site; the CDFW’s CNDDB (CDFW 2015); the CNPS’s Inventory of Rare and Endangered Plants (CNPS
2015); the USFWS’s Critical Habitat Data Portal (USFWS 2015b); and other technical databases and
resource agency reports in order to assess the current distribution of special‐status species and
habitats in the vicinity of the Project Site (such as streams, riparian habitat, ponds). With this
information, FCS was able to determine in its Peer Review (Appendix C.2) that the BRA completed by
M&A (Appendix C.1) was thorough in its approach, accuracy, and completeness.

3.4.5 ‐ Thresholds of Significance
Plants, Wildlife, Waters
According to Appendix G, Environmental Checklist, of the CEQA Guidelines, biological resources
impacts resulting from the implementation of the proposed Project would be considered significant
if the Project would:
a) Have a substantial adverse effect, either directly or through habitat modifications, on any
species identified as a candidate, sensitive, or special status species in local or regional plans,
policies, or regulations, or by the California Department of Fish and Wildlife or U.S. Fish and
Wildlife Service?
b) Have a substantial adverse effect on any riparian habitat or other sensitive natural
community identified in local or regional plans, policies, and regulations or by the California
Department of Fish and Game or U.S. Fish and Wildlife Service?
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c) Have a substantial adverse effect on federally protected wetlands as defined by Section 404
of the Clean Water Act (including, but not limited to, marsh, vernal pool, coastal, etc.)
through direct removal, filling, hydrological interruption, or other means?
d) Interfere substantially with the movement of any native resident or migratory fish or wildlife
species or with established native resident or migratory wildlife corridors, or impede the use
of wildlife nursery sites?
e) Conflict with any local policies or ordinances protecting biological resources, such as a tree
preservation policy or ordinance?
f) Conflict with the provisions of an adopted Habitat Conservation Plan, Natural Community
Conservation Plan, or other approved local, regional, or state habitat conservation plan?

Waters of the United States and State
Pursuant to Section 404 of the Clean Water Act (33 U.S.C. 1344), the USACE regulates the discharge
of dredged or fill material into waters of the United States, which includes wetlands, as discussed in
the bulleted item above, and also includes “other waters” (stream channels, rivers) (33 CFR Parts 328
through 330). Substantial impacts to USACE‐regulated areas on a project site would be considered a
significant adverse impact. Similarly, pursuant to Section 401 of the Clean Water Act, and to the
Porter‐Cologne Water Quality Control Act, the RWQCB regulates impacts to waters of the State.
Thus, substantial impacts to RWQCB regulated areas on a project site would also be considered a
significant adverse impact.

Stream Channels
Pursuant to Section 1602 of the FGC, CDFW regulates activities that divert, obstruct, or alter stream
flow, or substantially modify the bed, channel, or bank of a stream that CDFW typically considers to
include riparian vegetation. Any proposed activity that would result in substantial modifications to a
natural stream channel would be considered a significant adverse impact.

3.4.6 ‐ Project Impacts and Mitigation Measures
This section discusses potential environmental impacts associated with the development and
operation of the Project and provides feasible mitigation measures where appropriate. As described
in Section 2 of this R‐DEIR, a Memorandum of Understanding (MOU) is currently being considered to
preserve certain land in the county for agriculture and open space, wetlands, or parks. The effect of
the MOU would be to continue existing policy, and the MOU would not result in a substantial
adverse change to existing conditions with respect to biological resources. The range of actions to
be considered pursuant to the MOU were it to be adopted would include promoting agriculture
through the purchase of land or easements from willing sellers, through continuing the Williamson
Act program and its related tax benefits, as well as through technical support to better manage
weeds and water. To the extent that any specific projects that could be considered for funding
pursuant to the MOU—such as land conservation, weed management, or groundwater
improvements—could have adverse environmental effects, such projects would be subject to
separate project‐level CEQA review as proposed actions are defined and funding for them is
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identified. As the precise location and scope of such projects is not known at this time, further
consideration of potential impacts would be speculative.

Special‐Status Species
Impact BIO‐1:

The Project may have an adverse effect on special‐status plant and wildlife
species.

Impact Analysis
The Project Site contains suitable habitat for three special‐status plant species, eight special‐status
wildlife species, and nesting raptors and other migratory birds protected by the MBTA. The Northern
Site is located within USFWS designated critical habitat for Alameda whipsnake (Unit 4) and California
red‐legged frog (Unit 2) (Exhibit 3.4‐6). The Southern Site is located within USFWS‐designated critical
habitat for California red‐legged frog (Unit 2) (Exhibit 3.4‐6). A more detailed discussion on impacts to
Alameda whipsnake, California red‐legged frog, and their habitat is provided below. No other critical
habitat for any federally listed species occurs within the Project Site.
Special‐Status Plant Species

Sycamore Associates LLC and M&A conducted comprehensive botanical surveys on the Project Site in
2006 and 2012, respectively. No federal or state‐listed plant species were found on‐site. However,
the following three special‐status plant species were found on the Project Site: Congdon’s tarplant
(Centromadia parryi ssp. congdonii), Diablo helianthella (Helianthella castanea) and San Joaquin
spearscale (Extriplex joaquinana), as shown in Exhibits 3.4‐3 and 3.4‐4. All three species are on
CNPS’ Rank 1B.2; these plants have no state or federal status. The planted Northern California black
walnut trees on the Project Site are not considered special‐status species because they are planted
or naturalized rootstock. Furthermore, the Project Site is outside the geographic range of the
remaining viable natural stand of Northern California Black Walnut. As such, no mitigation is
warranted for the removal of walnut trees.
The Project has been designed to avoid impacts to special‐status plant species to the extent feasible.
Populations of Diablo helianthella would not be impacted by the Project and would be preserved
within the Conservation Easement area on the Southern Site. Similarly, populations of Congdon’s
tarplant on the Southern Site would not be impacted by the Project, which proposes no urban
development on the Southern Site. The creation of wetlands on the Southern Site would be
designed and located to avoid areas containing populations of Congdon’s tarplant.
Project development on the Northern Site would impact approximately 4.7 acres of Congdon’s
tarplant and approximately 1.3 acres of San Joaquin spearscale (Exhibit 3.4‐7). Hence, impacts to
Congdon’s tarplant and San Joaquin spearscale from the Project are considered to be a significant
impact. Implementation of Mitigation Measure BIO‐1a described below would reduce special‐status
plant impacts to less than significant.
Special‐Status Wildlife Species
Vernal Pool Fairy Shrimp

The closest record for vernal pool fairy shrimp is located approximately 7.8 miles southeast of the
Northern Site Project area (CNDDB Occurrence No. 142). The wetland pools on the Northern Site
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were originally classified by M&A as unsuitable for listed Branchiopod species. However, to be
conservative, during Contra Costa County’s CEQA review, the County’s peer reviewing biologist
believed it prudent to conduct vernal pool branchiopod surveys in the wetlands on‐site. Accordingly,
M&A submitted a fairy shrimp habitat assessment and protocol survey request to the USFWS. M&A
deemed seasonal wetlands on‐site to be marginally suitable as the hydrology is largely provided from
nuisance runoff water that drains off irrigated soccer fields at the Mustang Soccer Complex located
immediately south of the Northern Site through culverts under Camino Tassajara into the three
pools that M&A originally deemed unsuitable Branchiopod habitat.
The survey methodology M&A followed for the protocol surveys is detailed in the BRA (Appendix
C.1). No federally listed fairy shrimp or vernal pool tadpole shrimp were identified on the Northern
Site during the course of protocol surveys conducted in 2012. No common species of fairy shrimp
were identified either. Only common invertebrate species such as Cladocera (water fleas), Ostracods
(seed shrimp), Notonectids (back swimmers), and Dytiscids (predaceous diving beetles), were
observed. Pool hydrology that comes from nuisance water contributions from the existing soccer
fields (Mustang Soccer Complex) adjacent to the Northern Site likely renders the sampled pools
unsuitable for listed shrimp species. Hence, no impacts to listed branchiopods are expected from the
Project and mitigation would not be warranted.
California Tiger Salamander

The Project Site grasslands provide suitable upland over‐summering habitat for California tiger
salamander. There is a stock pond within approximately 0.7 mile of the Northern Site that provides
potential breeding habitat. In addition, there is a stock pond located adjacent to the Southern Site’s
southern boundary that provides potential breeding habitat. Based on the locations of known and
potential California tiger salamander breeding ponds in the Project vicinity, and the number of
CNDDB records for this species in the Project vicinity, it is conservatively assumed that the proposed
development on the Northern Site would impact uplands that provide potential upland over‐
summering habitat for California tiger salamander. However, no potential breeding habitat would be
impacted. Since the presence of California tiger salamander is assumed on the Project Site, no
additional protocol surveys are required.
Permanent impacts would result from grading and construction activities within the Ground
Disturbance Areas (which includes associated infrastructure, the earthen hiking trail, and remedial
grading required for landslide repairs). In addition, there will be grading activities associated with
creation of mitigation wetlands on the Southern Site. All graded areas would impact potential
upland over‐summering habitat, and would be considered a permanent impact to California tiger
salamander. Development of the Northern Site would result in permanent impacts to approximately
57.29 acres of potential California tiger salamander upland over‐summering habitat. Grading
activities associated with the creation of mitigation wetlands on the Southern Site would impact
approximately 1.18 acres of potential California tiger salamander upland over‐summering habitat.
Therefore, impacts to potential California tiger salamander upland over‐summering habitat from the
Project are considered to be a significant impact. Implementation of species‐specific mitigation (MM
BIO‐1b) described below would reduce this impact to a less‐than‐significant level.
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California Red‐Legged Frog

California red‐legged frog, a federally listed threatened species, has been observed on the Northern
Site in Tassajara Creek (CNDDB Occurrence No. 875) and in a stock pond located immediately
adjacent to the Southern Site (CNDDB Occurrence No. 583). Given the Project Site’s proximity to
known records, it is conservatively assumed that the Project Site provides potential California red‐
legged frog upland migration/dispersal habitat. Portions of the Northern and Southern Sites are also
included in the designated critical habitat for the species (see Exhibit 3.4‐6).
The Project would result in impacts to approximately 58.47 acres of potential California red‐legged
frog upland migration/dispersal habitat. However, no breeding habitat will be impacted. Hence,
impacts to suitable/potential California red‐legged frog upland migration/dispersal habitat from the
Project are regarded as a significant impact. Implementation of species‐specific mitigation (MM BIO‐
1c) described below would reduce this impact to a less than significant level.
San Joaquin Kit Fox

The Project Site supports suitable migration habitat for the San Joaquin kit fox and provides potential
foraging habitat and denning opportunities for this species. Numerous ground squirrel burrows on
the Project Site could be utilized by kit fox for denning. Hence, development of the Project could be
viewed by the resource agencies as an impact to approximately 58.47 acres of potential San Joaquin
kit fox migration habitat. Therefore, impacts to potential San Joaquin kit fox migration/dispersal
habitat from the Project are considered to be significant. Implementation of Mitigation Measure
BIO‐1d described below would reduce this impact to a less than significant level.
Burrowing Owl

Western burrowing owl, a California “species of special concern,” was identified on the Southern Site
by Sycamore Associates LLC staff in 2006 (CNDDB Occurrence No. 997 and 998). There also is one
1992 record on the Southern Site (CNDDB Occurrence No. 470) (Exhibit 3.4‐2), and M&A observed a
burrowing owl on the Southern Site in January of 2010 (Exhibit 3.4‐5). The Northern Site supports
numerous rodent burrows and potential nesting/foraging habitat. Consequently, impacts to western
burrowing owl from the Project are considered potentially significant. Implementation of species‐
specific mitigation (MM BIO‐1e) described below would reduce this impact to a less than significant
level.
American Badger

American badger, a California “species of special concern,” was observed by Sycamore Associates LLC
staff in the northern portion of the Southern Site on July 10, 2007 (Exhibit 3.4‐5). The Northern Site
provides suitable migration, dispersal habitat and denning habitat. Impacts to American badger are
regarded as potentially significant. Implementation of species‐specific mitigation (MM BIO‐1f)
described below would reduce this impact to a less than significant level.
Alameda Whipsnake

The Alameda whipsnake is a state and federally listed threatened species. The USFWS designated
critical habitat for this species on October 2, 2006 (Federal Register 71:58176‐58231). The Northern
Site is located within the USFWS designated critical habitat Unit 4 in Contra Costa County. However,
given the distance of the Project Site from this species’ “core habitat” (chaparral and coastal scrub),
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it is unlikely that Alameda whipsnake occurs on the Project Site. In the unlikely event that this
species did venture onto the Northern Site, impacts would be regarded as significant.
Implementation of species‐specific mitigation (MM BIO‐1g) described below would reduce this
impact to a less than significant level.
Western Pond Turtle

Western pond turtle, a California “species of special concern,” are known to occasionally occur in
Tassajara Creek immediately adjacent to the Project Site (CNDDB Occurrence No. 156). This species
frequently moves around from year to year based upon availability of sunning locations and deep
plunge pools. This turtle was not observed by M&A biologists during 2010 or 2012 surveys;
however, since this species was observed in Tassajara Creek in the past, it is conservatively assumed
that the species could occur in this creek again in the future. The Project Site’s grassland habitats
adjacent to Tassajara Creek provide suitable upland nesting habitat for western pond turtles residing
in Tassajara Creek. Construction associated with the proposed Future Equestrian Staging Area could
result in impacts to potentially occupied upland nesting habitat in the vicinity of Tassajara Creek. As
such, impacts to western pond turtle are regarded as significant. Implementation of species‐specific
mitigation (MM BIO‐1h) described below would reduce this impact to a less than significant level.
Nesting Raptors

Nesting raptors are protected by the MBTA (16 U.S.C. 703‐711 and 50 CFR 10.13). All nesting raptors,
their eggs and young are protected pursuant to FGC §3503.5. Northern harrier, American kestrel,
white‐tailed kite, red shouldered hawk and red‐tailed hawk have been observed on the Project Site
and these raptors may nest on or in the vicinity of the Project Site. Specific surveys for nesting
raptors have not been conducted. In the absence of survey results indicating otherwise, it is
conservatively assumed that implementation of the Project may impact nesting raptors which could
result in nest abandonment and death of eggs or young. Therefore, impacts to nesting raptors are
regarded as potentially significant. Implementation of MM BIO‐1i described below would reduce
this impact to a less than significant level.
Nesting Birds and Common Birds

Nesting passerine (perching) birds and nesting special‐status birds, such as loggerhead shrike, are
protected by the MBTA (16 U.S.C. 703‐711 and 50 CFR 10.13) and by FGC Sections 3503 and 3503.5,
which protects nesting birds, their eggs and young. These birds frequently change nesting locations
from year to year and thus, past nesting histories are not necessarily indicative of future nesting
activities. Accordingly, impacts to nesting passerine birds, their eggs, and/or young resulting from
the Project are considered significant. Impacts to unoccupied nesting habitats for these species
would not be considered significant, as there are other local and regional nesting habitats available
for use by these species that could be used in subsequent nesting seasons. Consequently, no
mitigation is warranted for impacts to unoccupied nesting habitats. Impacts to nesting passerine
birds and nesting special‐status birds are regarded as potentially significant. Implementation of MM
BIO‐1j described below would reduce this impact to a less than significant level.
Special‐Status Bats

The trees and the old barn/horse corral structures near the proposed Future Equestrian Staging Area in
the northeastern corner of the Northern Site of the Project Site provide marginal roosting habitat,
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hibernacula, or maternity sites for the Yuma myotis, pallid bat, greater western mastiff bat, western red
bat, and Townsend’s big eared bat. These bat species are designated by the State as “species of special
concern.” In accordance with the CEQA Guidelines (Section 15380) which protects “rare” and
“endangered” species as defined by CEQA (species of special concern meet this CEQA definition),
impacts to these bat species would be considered potentially significant. Implementation of MM BIO‐
1k described below would reduce potential impacts to special‐status bat species to a less than
significant level.

Level of Significance Before Mitigation
Potentially significant impact.
Mitigation Measures
MM BIO‐1a
Congdon’s Tarplant and San Joaquin Spearscale. In order to offset impacts to
Congdon’s tarplant and San Joaquin spearscale, the Project applicant shall
implement the following measures:
(a) Additional rare plant surveys for special‐status plants shall be conducted the year
prior to breaking ground on the Project Site, in compliance with USFWS (1996
and 2002), CDFW (2009), and CNPS (2001) published rare plant survey
guidelines. Surveys will also evaluate for locally rare plants as documented by
the East Bay Chapter of CNPS published: Rare, Unusual, and Significant Plants of
Alameda and Contra Costa Counties. Data collected will include cover data for
both Congdon’s Tarplant and San Joaquin Spearscale (average numbers of plants
per meter), and estimated population count numbers. Project construction shall
not be initiated until all special‐status plant surveys are completed and
mitigation, if necessary, is implemented.
Upon completion of the additional rare plant surveys, a special‐status plant
survey report that includes the methods used, survey participants, and findings
shall be prepared and submitted to the Contra Costa County Department of
Conservation and Development, and CDFW.
(b) Populations of special‐status species shall be avoided to the maximum degree
practicable. If avoidance is not practicable, Rare Plant Mitigation and Monitoring
Plan shall be prepared and submitted to the County and CDFW within a
minimum of 30 days prior to the start of ground‐disturbing related activities.
(c) Prior to disturbing any area that supports Congdon’s tarplant or San Joaquin
spearscale, a qualified botanist shall collect the seeds or oversee the seed
collection of both species by a qualified seed collection crew. This seed shall be
stored either by M&A, or by a native seed company, until construction is
complete and the Special‐Status Plant Mitigation Area(s), on the Southern Site,
have been identified, prepared and the collected seed can be distributed. The
seeds of Congdon’s tarplant and San Joaquin spearscale shall be collected at the
appropriate time of year. A percentage of the collected seed shall remain in
storage for subsequent, supplemental seeding if deemed necessary, to ensure
successful replanting of Congdon’s tarplant and San Joaquin spearscale in the
special‐status plant mitigation areas. The remaining amount of collected seed of
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Congdon’s tarplant and San Joaquin spearscale shall be planted at the
appropriate time of year (late‐fall months) in suitable areas within the
Conservation Easement area on the Southern Site.
Congdon’s tarplant and San Joaquin spearscale typically grow in valley and
foothill grassland on alkaline, clay soils at 300 meters or lower in elevation.
Common associates that co‐occur on‐site with these special‐status species are a
mix of annual grassland species that demonstrate some amount of mesic
influence including Italian ryegrass (Festuca perennis), Mediterranean barley
(Hordeum marinum ssp. gussoneanum), spiny cocklebur (Xanthium spinosum),
hyssop loosestrife (Lythrum hyssopifolia), yellow starthistle (Centaurea
solstitialis), and bristly ox‐tongue (Helminthotheca echioides). Common
halophytic associates of Congdon’s tarplant and San Joaquin spearscale include
hastate orache (Atriplex prostrata), Boccone’s sand spurrey (Spergularia bocconi),
alkali mallow (Malvella leprosa), and saltgrass (Distichlis spicata) that co‐occur
with the special‐status species on‐site. According to the CNDDB (2015),
Congdon’s tarplant has often been found on the following soil series: Clear Lake
Clay, Diablo Clay, Cropley Clay, and Conejo Clay Loam, whereas San Joaquin
spearscale occurs on high clay, alkaline soils such as Pescadero Clay. Most
occurrences of these species have occurred on flat areas, depressions, swales
and low hills where high clay content soils are present (CNDDB 2015). The most
suitable special‐status plant mitigation area on the Southern Site occurs on Clear
Lake Clay (0‐2% slopes) and Pescadero Clay Loam (0‐2% slopes).
(d) To preserve the seedbank of both common, special‐status plant species, the upper
3 inches of topsoil or to the depth of the organic horizon (A Horizon) shall be
scalped and temporarily stockpiled in uplands within the work area separately
from excavated sub‐soils. All other excavated material shall be separately stored in
upland habitat areas. Upon completion of grading and recontouring, the organic
horizon soil shall be redistributed as a topcoat over the disturbed areas that shall
not be developed to disseminate the original seed bank.
(e) The designated special‐status plant mitigation area shall be fenced to exclude
humans and cattle during the first three years of establishment to ensure
germination and seed set to continue the population. Once it has been
determined that the population is successfully established, the fence may be
removed so that seasonal grazing can be managed within the special‐status plant
mitigation area. A Grazing Management Plan shall be prepared to allow for the
continued benefit of special‐status species. Appropriate grazing measures shall
ensure that Congdon’s tarplant and San Joaquin spearscale shall not be
outcompeted by non‐native Mediterranean grass species.
(f) The applicant’s qualified botanist shall conduct annual monitoring of the
transplanted populations for a five year period as outlined in the Rare Plant
Mitigation and Monitoring Plan, and shall prepare annual monitoring reports to
document the success or failure the transplanting effort. These reports shall be
submitted to Contra Costa County Department of Conservation and CDFW no
later than December 1 of each monitoring year.
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California Tiger Salamander. To ensure that impacts to approximately 58.47 acres of
potential upland California tiger salamander over‐summering habitat are offset, all
permanent impacts shall be mitigated as follows:
(a) The applicant proposes to preserve 175.4 acres of the Southern Site via a
Conservation Easement as habitat mitigation (as approved by USFWS). This
provides a 3:1 mitigation ratio to satisfy the resource agency mitigation
requirements for impacts to potential upland California tiger salamander over‐
summering.
The Mitigation Land shall be protected in perpetuity via a recorded conservation
easement or other appropriate legal mechanism that shall be managed for the
benefit of the California tiger salamander and other special‐status species. A
Habitat Management Plan shall be incorporated into the conservation easement
deed as an exhibit and shall detail management and maintenance goals for the
Mitigation Land. In addition, the Habitat Management Plan would detail the
permanent funding source for the management of the Mitigation Lands and shall
list the “Allowed and Prohibited Uses” of the conservation easement areas.
(b) The Mitigation Land managed for California tiger salamander shall be contiguous
with other dedicated open space areas to the west as shown in Figure 4 of the
Biological Resources Analysis prepared by Monk & Associates, dated January 5,
2016. The connectivity of the proposed Mitigation Land to other dedicated open
space areas further increases the value of this dedicated Mitigation Land since
this creates a protected corridor that includes several watersheds.
(c) The applicant shall obtain an incidental take permit from USFWS and CDFW prior
to Project construction, and implement any additional requirements identified by
USFWS and CDFW as necessary to protect the California tiger salamander. Any
final mitigation compensation ratio established by the CDFW and USFWS for
Project‐related impacts to listed species shall also become Contra Costa County
“Conditions of Approval.” Such mitigation ratios or prescriptions shall be set
forth in the Biological Opinion prepared by USFWS during the Section 7
consultation by and between the USACE and USFWS.
(d) Additional avoidance and minimization measures to ensure that no California tiger
salamanders are adversely impacted by Project construction activities include:
 Education Program. An education program shall be conducted by a qualified
biologist to explain the endangered species concerns to contractors working at
the Project Site. This education/training program shall include a description of
the California tiger salamander and its habitat, a review of the Endangered
Species Act and the federal and state listing of the salamander, the general
protection measures to be implemented to protect the salamander and
minimize take, and a delineation of the limits of the work area.
 Biological Monitoring. A USFWS/CDFW‐approved biologist shall be on‐site
during grading activities, or other earth‐moving activities when amphibians
could be unearthed. The biological monitor shall be available to stop work
should any California tiger salamanders be observed in the Project Site work
areas.
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California Red‐Legged Frog. The following mitigation measure shall be implemented
to ensure that impacts to approximately 58.47 acres of potential California red‐
legged frog upland dispersal/migration habitat shall be appropriately offset. The
mitigation shall include:
(a) The applicant proposes to preserve 175.4 acres of the Southern Site via a
Conservation Easement as habitat mitigation (as approved by USFWS). This
provides a 3:1 mitigation ratio to satisfy the resource agency mitigation
requirements for impacts to potential California red‐legged frog upland
dispersal/migration habitat.
(b) The Mitigation Land shall be contiguous with other dedicated open space areas
to the west, including the Alamo Creek Kawar Valley Open Space, and the Hidden
Valley Open Space associated with the Windemere development (as shown in
Figure 4 of the Biological Resources Analysis prepared by Monk & Associates,
dated January 5, 2016) that shall provide connectivity of the proposed Mitigation
Land to other dedicated open space areas that support California red‐legged frog
populations.
(c) This Mitigation Land shall be managed in perpetuity for the benefit of California
red‐legged frog. A Conservation Easement, or other appropriate legal
mechanism, shall be recorded to ensure that the Mitigation Lands shall be
protected in perpetuity. As required by MM BIO‐1b, a Habitat Management Plan
shall be incorporated into the easement deed as an exhibit and shall detail
management and maintenance goals for the Mitigation Land, including
recreational guidelines, livestock grazing guidelines, and other management
efforts that shall benefit the California red‐legged frog. In addition, the Habitat
Management Plan would detail the funding source for the management of the
Mitigation Land and shall list the “Allowed and Prohibited Uses” of the
conservation easement area.
(d) The USFWS’s Recovery Plan for the California Red‐Legged Frog states that
populations are “most likely to persist where multiple breeding areas are
embedded within a matrix of habitats used for dispersal. The primary
constituent elements for California red‐legged frogs are aquatic and upland areas
where suitable breeding and non‐breeding habitat is interspersed throughout
the landscape and is interconnected by unfragmented dispersal habitat” (USFWS
2002). Thus, the proposed Mitigation Land shall serve to protect and preserve
important California red‐legged frog populations in this area of Contra Costa
County. It is important to note that the Project Site is located in the East San
Francisco Bay—Core Area #16—in the USFWS’s Recovery Plan for the California
Red‐Legged Frog, and the Project Site represents a “priority watershed” for
focused recovery efforts. By preserving 175.4 acres of Mitigation Land that shall
be managed for the benefit of this species, the Project shall satisfy some of the
goals detailed in the USFWS’s Recovery Plan for the California Red‐Legged Frog
and thereby contribute to the recovery of this species.
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(e) Obtain an incidental take permit from USFWS prior to Project construction, and
implement any additional requirements identified by USFWS as necessary to
protect the California red‐legged frog.
(f) Additional avoidance and minimization measures to ensure that no California red‐
legged frogs are adversely impacted by Project construction activities include:
 Preconstruction Survey. In order to minimize and avoid any impacts to the
federally listed threatened California red‐legged frog, a qualified biologist shall
conduct preconstruction surveys for this species within the areas of impact
prior to the commencement of any work on the Project Site. Any California
red‐legged frogs that are found during these surveys shall be salvaged and
relocated to California red‐legged frog habitat within the Mitigation Land. No
salvage and/or relocation shall occur until such time that the applicant receives
incidental taking authorization from the USFWS. Proof of an incidental take
permit (such as a Biological Opinion) from the USFWS shall be provided to
Contra Costa County Department of Conservation and Development prior to
any earth‐moving on the Project Site.
 Exclusion Fencing. Wildlife exclusion fencing shall be installed around suitable
aquatic habitats (Tassajara Creek) adjacent to proposed impacted areas to
prevent the California red‐legged frog from entering areas of impact. This fence
shall be installed prior to the time any site grading or other construction‐related
activities are implemented. The fence shall remain in place during site grading or
other construction‐related activities. Wildlife exclusion fencing shall consist of a
4‐foot wall of 0.25‐inch welded mesh (not woven wire), galvanized wire. The
fence shall be buried along the bottom margin 4 inches into the ground. The
next approximate 3 feet of fencing above the ground shall be anchored to staking
with wire. Finally, the top 6 inches shall be bent over in a semi‐circle towards the
outside of the fence to ensure that the fence cannot be climbed.
 Education Program. An education program shall be conducted by a qualified
biologist to explain the endangered species concerns to contractors working at
the Project Site. This education/training program shall include a description of
the California red‐legged frog and its habitat, a review of the Endangered
Species Act and the federal listing of the frog, the general protection measures
to be implemented to protect the frog and minimize take, and a delineation of
the limits of the work area.
 Biological Monitoring. A USFWS‐approved biologist shall be on‐site during
grading activities, or other earth‐moving activities when amphibians could be
unearthed. The biological monitor or a trained construction monitor shall be
responsible for ensuring that the wildlife exclusion fencing is not compromised,
and shall be available to stop work should any California red‐legged frogs be
observed in the Project Site work areas. Each morning all exclusion fencing
shall be patrolled by the biological monitor or a trained construction monitor to
search for frogs that may be trapped against the fence.
 Best Management Practices. All trash that might attract predators to the
Project Site shall be properly contained and removed from the site and
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disposed of regularly. All construction debris and trash shall be removed from
the site when construction activities are complete. All fueling and
maintenance of equipment and vehicles, and staging areas shall be at least 20
meters from creek channels, wetlands, and tributaries. The construction
personnel shall ensure that contamination of California red‐legged frog habitat
does not occur and shall have a plan to promptly address any accidental spills.
MM BIO‐1d

San Joaquin Kit Fox. To ensure that impacts to approximately 58.47 acres of
potential San Joaquin kit fox migration/dispersal habitat are offset, the following
mitigation measures are proposed:
(a) The applicant proposes to preserve 175.4 acres of the Southern Site via a
Conservation Easement as habitat mitigation (as approved by the USFWS). This
provides a 3:1 mitigation ratio to satisfy the resource agency mitigation
requirements for impacts to potential upland migration/dispersal habitat for the
San Joaquin kit fox. The Mitigation Land that shall be preserved in perpetuity as
part of the Project consists of grassland habitat that includes numerous rodent
burrows and supports a potential prey base for the San Joaquin kit fox.
Perpetual preservation and management of the Mitigation Land for the benefit
of the San Joaquin kit fox shall help ensure that viable habitat is maintained for
this species. The Mitigation Land shall be contiguous with other dedicated open
space areas to the west, as shown in Figure 4 of the Biological Resources Analysis
prepared by Monk & Associates, dated January 5, 2016, further benefitting this
species.
(b) Should the USFWS determine that the Project may adversely affect the San
Joaquin kit fox, the applicant shall comply with any additional requirements
determined to be necessary through a formal Section 7 consultation for potential
impacts to potential San Joaquin kit fox migration habitat.
(c) The following avoidance and minimization measures shall be implemented to
ensure that no San Joaquin kit fox are adversely impacted by Project construction
activities:
 Education Program. An employee training program shall be conducted before
groundbreaking to explain the Federal Endangered Species Act and any
endangered species concerns to contractors working in the area.
 Preconstruction Survey. Qualified biologists shall conduct preconstruction den
surveys within the Ground Disturbance Areas no more than 14 days prior to
grading activities to ensure that potential kit fox dens are not disrupted. If
“potential dens” are located, infrared camera stations shall be set up and
maintained for 3 consecutive nights at den openings to determine the status of
the potential dens. If no kit fox is found to be using the den during this
timeframe, the grading activities can proceed unhindered. However, if a kit fox
is found using a den site within an area of influence of the grading activities,
the USFWS shall be promptly notified.
 Vehicle Restrictions. Prior to initiating grading activities, the vehicle and
equipment access routes and work area shall be delineated using construction
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fencing. This shall minimize the Project‐related disturbance to potential San
Joaquin kit fox habitat to the maximum extent feasible. During the grading
activities, all Project‐related vehicle traffic shall be restricted to established
roads or access routes, and shall observe a 20‐mile‐an‐hour speed limit within
the work areas, except on County roads and highways.
 Biological Monitoring. A biological monitor shall be present during all grading
activities that could result in injury to San Joaquin kit fox. The biologist shall
have the authority to halt construction in the impacted area(s), if necessary, to
protect the kit fox. If San Joaquin kit fox are identified in the work area at any
time, the USFWS and/or CDFW shall be notified and consulted before work
activities resume.
 Best Management Practices. All trash items shall be removed from the Project
Site’s disturbance areas each day to reduce the potential for attracting San
Joaquin kit fox predators. Contractors shall be prohibited from bringing firearms
and pets to the job site. To prevent harm to San Joaquin kit fox, any steep‐walled
holes and/or trenches excavated for the proposed development Project shall be
completely covered at the end of each workday, or escape ramps shall be
provided to allow any entrapped animals to escape unharmed. All pipe sections
stored on the Project Site overnight that are 4 inches in diameter or greater shall
be inspected for San Joaquin kit fox before the pipes are moved or buried.
 Exclusion Fencing. Exclusion fencing shall be installed prior to the time any site
grading or other construction‐related activities are implemented. The fence
would remain in place during site grading or other construction‐related
activities. Exclusion fencing shall be installed as described above.
MM BIO‐1e

Burrowing Owl. Based on the number of records for this species on‐site and in the
Project vicinity, the high density of ground squirrel burrows, and the habitats found
on the Project Site, surveys for burrowing owls shall be conducted within any areas
of the Project Site that will be disturbed by Project activities, including a 150‐meter
buffer. Burrowing owl surveys conducted according to the methodology prescribed
by CDFW in their 2012 Staff Report on Burrowing Owl Mitigation (CDFG 2012) are
more likely to be accepted by CDFW. The prescribed survey methodology is included
in this document. The mitigation measures shall include:
(a) Breeding season surveys shall be conducted by a qualified biologist as per the
CDFW Staff Report (CDFG 2012) for western burrowing owl and shall be
conducted by a qualified biologist as per the CDFW Staff Report (CDFG 2012) the
year when Project construction is proposed to begin and again 14 days prior to
breaking ground. In accordance with the 2012 Staff Report, four site surveys
need to be completed. One site survey shall occur between February 15 and
April 15, and a minimum of three site surveys, at least three weeks apart,
between April 15 and July 15 must be conducted. At least one of the three site
surveys between April 15 and July 15 must occur after June 15.

Y:\Publications\Client (PN‐JN)\2648\26480008\EIR\3 ‐ R‐DEIR\26480008 Sec03‐04 Bio Resources.docx

3.4‐69

Biological Resources

Contra Costa County—Tassajara Parks Project
Recirculated Draft EIR

Non‐breeding season surveys (September 1 through January 31) may provide
information about site occupancy but this should not substitute for breeding
season surveys. Should non‐breeding season surveys be warranted, four surveys
spread evenly throughout the non‐breeding season should occur according to
the same protocol as breeding season surveys.
The Staff Report 2012 states that take avoidance (preconstruction) surveys
should be conducted 14 days prior or less to initiating ground disturbance. As
burrowing owls may recolonize a site after only a few days, time lapses between
Project activities trigger subsequent take avoidance surveys, including but not
limited to a final survey conducted within 24 hours prior to ground disturbance
to ensure absence. If no owls are found during these surveys, no further surveys
shall be necessary.
(b) Burrowing owl surveys should be conducted by walking suitable habitat in areas
within 150 meters (approx. 500 feet) of the Ground Disturbance Areas. The 150‐
meter buffer zone is surveyed to identify burrows and owls outside of the Project
Site that may be impacted by factors such as noise and vibration (heavy
equipment) during Project construction. Pedestrian survey transects should be
spaced to allow 100 percent visual coverage of the ground surface. The distance
between transect center lines should be 7 meters to 20 meters and should be
reduced to account for differences in terrain, vegetation density, and ground
surface visibility. To effectively survey large projects (100 acres or larger), two or
more surveyors should be used to walk adjacent transects. Poor weather may
affect the surveyor’s ability to detect burrowing owls thus, avoid conducting
surveys when wind speed is greater than 20 kilometers per hour and there is
precipitation or dense fog. To avoid impacts to owls from surveyors, owls and/or
occupied burrows should be avoided by a minimum of 50 meters (approximately
160 feet) wherever practical to avoid flushing occupied burrows. Disturbance to
occupied burrows should be avoided during all seasons.
(c) If burrowing owls are detected on the Project Site, the following restricted
activity dates and setback distances are recommended per the Staff Report
(CDFG 2012). From February 1 through October 15, low disturbance and
medium disturbance activities should have a 200 meter buffer while high
disturbance activities should have a 500 meter buffer from occupied nests. From
October 16 through March 31, low disturbance activities should have a 50 meter
buffer, medium disturbance activities should have a 100 meter buffer, and high
disturbance activities should have a 500 meter buffer from occupied nests. No
earth‐moving activities or other disturbance should occur within the afore‐
mentioned buffer zones of occupied burrows. These buffer zones should be
fenced as well.
(d) The Mitigation Land that shall be preserved in perpetuity as part of the proposed
Project as mitigation for special‐status species supports grassland habitat that
includes numerous rodent burrows that provide nesting habitat, as well as
foraging habitat for western burrowing owl. The 175.4 acres of the Southern Site
(Mitigation Land) shall more than adequately offset any impacts to suitable
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burrowing owl habitat should this species be found during surveys. The
preservation of western burrowing owl habitat would fully compensate for
impacts to potential western burrowing owl habitat resulting from the Project.
MM BIO‐1f

American Badger. To ensure that impacts to potential American badger migration
and dispersal habitat are avoided or offset, the following mitigation measures shall
be implemented:
(a) A preconstruction survey for the American badger shall be conducted within the
Ground Disturbance Areas within 7 days prior to grading thereon. Surveys shall
be conducted by a wildlife biologist with experience identifying badger burrows.
Survey methods would include conducting parallel transects through the
grassland community looking for badger burrows. Any badger burrow identified
shall be mapped with a global positioning system (GPS) and shown on all Project
development plans and grading plans.
(b) If active badger burrows are identified within the Ground Disturbance Areas, they
shall be avoided to the extent feasible. If avoidance is not feasible, a biologist
should determine if the burrow is being used for breeding. If young are
determined to be present, the burrow shall be avoided until young vacate the
burrow. If the burrow is being used as refugia by the badger, as approved by
CDFW, a one‐way eviction door shall be installed to passively relocate the badger
from its burrow. If it digs back into the burrow, as approved by CDFW, live traps
shall be established at the burrow entrances to trap and remove badgers from
the area of impact.
(c) The Project includes the perpetual preservation of Mitigation Land that shall be
preserved in perpetuity to mitigate impacts to California tiger salamander,
California red‐legged frog, and San Joaquin kit fox. Since the American badger
has similar habitat requirements as the kit fox, the 175.4 acres of the Southern
Site (Mitigation Land) would also fully mitigate any potential impacts to the
American badger.

MM BIO‐1g

Alameda Whipsnake. To ensure that any significant impacts to Alameda whipsnake
are avoided, the following mitigation measures shall be implemented:
(a) Wildlife exclusion fencing shall be installed around the work areas to prevent
snakes and other wildlife from entering the construction area. This fence would be
installed prior to the time any site grading or other construction‐related activities
commenced. The fence would remain in place during site grading or other
construction‐related activities. Wildlife exclusion fencing shall consist of a 4‐foot
wall of quarter‐inch mesh, galvanized, welded wire (i.e., hardware cloth—it cannot
be woven wire). If the fence cannot be buried along the bottom edge in a 6‐inch
deep trench, then the bottom 6 inches of fence shall be landscaped stapled every 3
inches along the entire run of fence. Any voids in the soil beneath the fence shall
be filled. The first 3 feet of fencing above the ground would be anchored to staking
with wire. Finally, the top 6 inches of wire shall be bent over in a semi‐circle
towards the outside of the fence to ensure that the fence cannot be climbed.
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(b) Mitigation land set‐aside as part of MM BIO‐16 to mitigate impacts to California
tiger salamander, California red‐legged frog, and San Joaquin kit fox would also
provide appropriate mitigation for impacts to potential Alameda whipsnake
dispersal habitat.
(c) The applicant shall obtain an incidental take permit from USFWS prior to Project
construction and shall implement any additional requirements identified by
USFWS as necessary to protect the Alameda whipsnake. By obtaining “incidental
take” authorization from the USFWS, this impact would be mitigated to a less
than significant level. As there is no expectation of direct take of Alameda
whipsnake, the applicant will not seek incidental take coverage for this species.
MM BIO‐1h

Western Pond Turtle. To ensure that impacts to potential western pond turtle
upland nesting habitat are avoided or offset, the following mitigation measures shall
be implemented:
(a) Prior to commencement of any earth‐moving activity on‐site, all potential
suitable western pond turtle upland nesting habitat shall be surveyed. This shall
include all areas within 100 feet of Tassajara Creek on the Northern Site.
Preconstruction surveys for turtles and their nests shall be conducted 30 days
prior to any grading activities.
(b) If nest sites are located adjacent to a proposed work area, the nest site plus a 50‐
foot buffer around the nest site shall be fenced to avoid impacts to the eggs or
hatchlings which overwinter at the nest site. In addition, a clear path (buffer
area) between the nest site and adjacent creek or ponds shall be left undisturbed
and demarcated with orange construction fencing so that dispersing young
turtles can migrate to the creek without being deterred/impacted by
construction/earth‐moving activity.
(c) If nest(s) are located during surveys, moth balls (naphthalene) should be
sprinkled around the vicinity of the nest (no closer than 10 feet) to mask human
scent and discourage predators.
(d) Construction at the nest site and within the 50‐foot buffer area and path to the
off‐site waterway shall be delayed until the young leave the nest (this could be a
period of months) or as otherwise advised and directed by CDFW, the agency
responsible for overseeing the protection of the western pond turtle.
(d) If CDFW allows translocation of any nestling pond turtles, this shall be completed
by a qualified biologist under the direction of CDFW.

MM BIO‐1i

Nesting Raptors. To ensure that impacts to nesting raptors are avoided or offset, the
following mitigation measures shall be implemented:
(a) In order to avoid impacts to nesting raptors, nesting surveys shall be conducted
by a qualified raptor biologist prior to commencing with earth‐moving or
construction work, if this work would commence between February 1 and
August 31. The raptor nesting surveys shall include examination of all trees
within 500 feet of the Ground Disturbance Areas on the Northern Site.
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(b) If nesting raptors are identified during the surveys, the dripline of the nest tree
must be fenced with orange construction fencing (provided the tree is on the
Project Site), and a 300‐foot radius around the nest tree must be staked with
orange construction fencing. If the tree is located off the Project Site, then the
buffer shall be demarcated per above where the buffer occurs on the Project
Site. The size of the buffer may be altered if a qualified raptor biologist conducts
behavioral observations and determines the nesting raptors are well acclimated
to disturbance. If this occurs, the raptor biologist shall prescribe a modified
buffer that allows sufficient room to prevent undue disturbance/harassment to
the nesting raptors. No construction or earth‐moving activity shall occur within
the established buffer until it is determined by a qualified raptor biologist that
the young have fledged (left the nest) and have attained sufficient flight skills to
avoid Project construction zones. This typically occurs by August 1. This date
may be earlier or later, and would have to be determined by a qualified raptor
biologist. If a qualified biologist is not hired to watch the nesting raptors, then
the buffers shall be maintained in place through the month of August and work
within the buffer can commence on September 1.
(c) Two surveys may be required to address both early and later nesting raptor
species. Great horned owls and American kestrels begin nesting in February
while northern harriers, red‐tailed hawks, and red‐shouldered hawks begin
nesting in early April. Thus, an early survey should be conducted in February if
earth‐moving work or construction is proposed to commence between February
1 and April 1. If construction has not commenced by the end of March, a second
nesting survey shall be conducted in April/May, whichever month is within 30
days of the commencement of construction. If construction would commence
after May but before September 1, then the second survey shall be conducted
within the 30‐day period prior to site disturbance.
(d) If the early nesting survey identifies a large stick or other type of raptor nest that
appears inactive at the time of the survey, but there are territorial raptors evident
in the nest site vicinity, a protection buffer (as described above) shall be
established around the potential nesting tree until the qualified raptor biologist
determines that the nest is not being used. In the absence of conclusive
observations indicating the nest site is not being used, the buffer shall remain in
place until a second follow‐up nesting survey can be conducted to determine the
status of the nest and eliminate the possibility that the nest is utilized by a late‐
spring nesting raptor (for example, red‐tailed hawk). This second survey shall be
conducted even if construction has commenced. If during the follow‐up late
season nesting survey a nesting raptor is identified utilizing the nest, the protection
buffer shall remain until it is determined by a qualified raptor biologist that the
young have fledged and have attained sufficient flight skills to avoid Project
construction zones. If the nest remains inactive, the protection buffer can be
removed and construction and earth‐moving activities can proceed unrestrained.
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Nesting Birds. To ensure that impacts to nesting passerine birds and nesting special‐
status birds are avoided or offset, the following mitigation measures shall be
implemented:
(a) A nesting survey shall be conducted within all Ground Disturbance Areas and a
surrounding 500‐foot buffer 15 days prior to commencing construction/grading
or tree removal activities, if this work would commence between March 1 and
September 1. If special‐status birds (such as loggerhead shrike) are identified
nesting on the Project Site, a 50‐foot radius around the nest must be staked with
bright orange construction fencing. No construction or earth‐moving activity
shall occur within this 50‐foot buffer until it is determined by a qualified biologist
that the young have fledged (that is, left the nest) and have attained sufficient
flight skills to avoid Project construction zones. This typically occurs by August 1.
This date may be earlier than August 1, or later, and would have to be
determined by a qualified ornithologist.
(b) If common (not special‐status) passerine (perching birds such as Anna’s
hummingbird [Calypte anna] and mourning dove [Zenaida macroura]) birds are
identified nesting on the Project Site, grading or tree removal activities in the
vicinity of the nest shall be postponed until it is determined by a qualified
ornithologist that the young have fledged and have attained sufficient flight skills
to leave the area. The size of the nest protective buffer required to ensure that
the Project does not result in take of nesting birds, their eggs or young shall be
determined by a qualified ornithologist. Typically, most passerine birds can be
expected to complete nesting by June 15, with young attaining sufficient flight
skills by early July.

MM BIO‐1k

Special‐Status Bats. In order to avoid impacts to roosting special‐status bats, a
biologist shall survey trees and buildings to be disturbed by Project activities,
including those near the proposed Future Equestrian Staging Area 15 days prior to
commencing with any removal or demolition. All bat surveys shall be conducted by
a biologist with known experience surveying for bats. If no special‐status bats are
found during the surveys, then no further action would be required.
If special‐status bat species are found on the Project Site, a determination shall be
made if there are young bats present. If young are found roosting in any tree or
building, impacts to the tree or building shall be avoided until the young have
reached independence. A non‐disturbance buffer fenced with orange construction
fencing shall also be established around the maternity site. The size of the buffer
zone shall be determined by a qualified bat biologist at the time of the surveys. If
adults are found roosting in a tree or building on the Project Site but no maternal
sites are found, then the adult bats can be flushed or a one‐way eviction door can be
placed over the tree cavity (or building access opening) prior to the time the tree or
building in question would be removed or disturbed. No other mitigation
compensation would be required.
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Level of Significance After Mitigation
Less than significant impact.

Riparian Habitat
Impact BIO‐2:

The Project would not have a substantial adverse effect on any riparian habitat or
other sensitive natural community identified in local or regional plans, policies,
and regulations or by the California Department of Fish and Wildlife or U.S. Fish
and Wildlife Service.

Impact Analysis
Small fragments of riparian scrub are present along Tassajara Creek in the northeastern corner of the
Northern Site, but would be avoided by the Project. Adequate measures would be taken to prevent
potential indirect impacts to the drainages and associated riparian habitat through implementation
of Best Management Practices of the required SWPPP. Therefore, less than significant impacts to this
sensitive natural community type would occur and no mitigation is required. Since the Project
would not result in impacts to CDFW jurisdictional areas, the applicant would not be required to
enter into an SBAA with the CDFW.
Level of Significance Before Mitigation
Less than significant impact.
Mitigation Measures
No mitigation is necessary.
Level of Significance After Mitigation
Less than significant impact.

Waters of the United States and/or State
Impact BIO‐3:

The Project may have a substantial adverse effect on federally protected wetlands
as defined by Section 404 of the Clean Water Act (including, but not limited to,
marsh, vernal pool, coastal, etc.) through direct removal, filling, hydrological
interruption, or other means.

Impact Analysis
On April 22 and 23, 2013, M&A biologists Ms. Hope Kingma and Mr. Tim O’Donnell conducted a
wetland delineation of the Northern Site. The re‐verification and jurisdictional determination
remains pending at this time.
The Project has been designed to avoid impacts to all aquatic areas to the greatest extent
practicable. The development plan indicates that the Project will result in minimal impacts to
approximately 16,593 square feet (0.38 acre) of waters of the U.S. and State (Exhibit 3.4‐8). The
proposed road widening along Camino Tassajara Road would not result in any impacts to waters of
the U.S., since a retaining wall would be installed to prevent encroachment into the preserved
wetlands. There would be a minimum of a 25‐foot setback around all preserved wetlands on the
Northern Site. The preserved wetlands would be protected in an open space area along Tassajara
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Road that would be fenced. Because full avoidance of is not possible, impacts to waters of the U.S.
and State would be regarded as significant. The applicant would be required to mitigate for
proposed impacts to waters of the U.S. and State. Implementation of MM BIO‐3 would reduce
impacts to less than significant.

Level of Significance Before Mitigation
Potentially significant impact.
Mitigation Measures
MM BIO‐3
Waters of the U.S. and State. To ensure that impacts to waters of the U.S. and State
offset, the following mitigation measures will be implemented:
(a) Obtain a Section 404 permit from the USACE and a Section 401 permit from the
RWQCB prior to Project construction and implementing any additional mitigation
measures identified by the USACE or RWQCB as part of these permits.
(b) At a minimum, all impacts to waters of the U.S. and State would be compensated
for via creation and preservation of new waters of the U.S. and State at a
minimum of 2:1 (creation to impact) ratio, or as otherwise specified in permitting
conditions imposed by the USACE and RWQCB. The applicant proposes to create
at least 0.80 acre of new wetland to mitigate for Project‐related impacts to
waters of the U.S. and State.
(c) The applicant is proposing to compensate for impacts to waters of the U.S. and
State by creating wetlands on the Southern Site.
It was determined that restoration of the pond that previously occurred on the
Southern Site was not feasible, due to erosion and sedimentation.
A detailed Wetland Mitigation Plan will be prepared for the Project that shows
the location, materials, and construction methods for creation of the wetlands.
A qualified biological monitor will be present during wetland creation. The
Wetland Mitigation Plan will include specific success criteria and performance
standards to measure the success of the mitigation wetlands. The success of the
mitigation wetlands will be based upon how well it replaces the functions and
services provided by seasonal wetlands that will be impacted by the Project. To
be judged successful, the created wetlands must support a self‐sustaining
hydrophytic plant community that includes representative wetland taxa (i.e.,
wetland plant genera and species). A 5‐year monitoring program will be
implemented to monitor the progress of the wetland mitigation toward the
established goals. At the end of each monitoring year, an annual report will be
submitted to the USACE, RWQCB, and other resource agencies. This report will
document the hydrological and vegetative condition of the mitigation wetland(s)
and will recommend remedial measures as necessary to correct deficiencies.
(d) When implemented, creation of the wetlands (or purchase of wetland mitigation
bank credits) will fully compensate for impacts to regulated waters of the U.S.
(and State) resulting from construction of the Project. The Mitigation Land on
the Southern Site will be preserved in perpetuity via recordation of a
conservation easement, or other appropriate legal mechanism, ensuring that the
3.4‐76
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mitigation wetlands are located within the permanently preserved open space
area that will be maintained in perpetuity.
(e) In lieu of creating waters of the U.S. and State on the Project Site, the applicant
may also choose to purchase mitigation credits from a qualified wetland
mitigation bank as approved in advance by the USACE and RWQCB. If mitigation
credits are purchased, the mitigation ratio would a minimum of 1:1, or as
otherwise specified in permitting conditions imposed by the USACE and RWQCB.
(f) Grading impacts associated with the creation of mitigation wetlands on the
Southern Site shall also be minimized by the use of Best Management Practices
to protect preserved wetlands and to ensure water quality in wetlands and other
waters within the watershed. These practices can include installing orange
construction fencing, hay or gravel waddles, and other protective measures.
During Project construction, a biological monitor shall be on‐site to monitor the
integrity of preserved wetlands and other waters.

Level of Significance After Mitigation
Less than significant impact.

Wildlife Corridors and Nursery Sites
Impact BIO‐4:

The Project would not substantially interfere with the movement of any native
resident or migratory fish or wildlife species or with established native resident or
migratory wildlife corridors, or impede the use of wildlife nursery sites.

Impact Analysis
The Project would not interfere significantly with the movement of native wildlife, on a regional or a
local level. All residential and related infrastructure development would be restricted to a small
portion of the Northern Site. The proposed residential development on the Northern Site is abutting
Camino Tassajara on the southern boundary, which already acts as a significant barrier to overland
migration coming south from the Mount Diablo State Park lands. Since the proposed residential
development on the Northern Site would occur immediately adjacent to Camino Tassajara, this
would not significantly change wildlife migration or cut off connectivity of the preserved portion of
the Northern Site with the open space and Mount Diablo State Park to the north. Furthermore, the
proposed trail and Future Equestrian Staging Area on the Northern Site would not create significant
wildlife barriers and, therefore, would not interfere significantly with wildlife movement. The culvert
crossing in Tassajara Creek will remain and provide wildlife movement corridor, and no additional
culverts to provide wildlife passage is warranted for this Project.
The Project does not propose any development on the Southern Site (except for the wetland
creation) and continues to serve as a regional wildlife corridor connecting to several dedicated open
space areas in this region. Creation and preservation of wetlands on the Southern Site would not
interfere significantly with wildlife movement.
Tassajara Creek provides a local wildlife corridor for both special‐status species and local wildlife
such as common mammals and birds. Two special‐status species, California red‐legged frog and
western pond turtle, are known to occur in Tassajara Creek that flows through the northeastern
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corner of the Northern Site. There are no direct impacts proposed to this segment of Tassajara
Creek, and consequently, this local wildlife corridor would be preserved by the Project. Impacts
would be less than significant.

Level of Significance Before Mitigation
Less than significant impact.
Mitigation Measures
No mitigation is necessary.
Level of Significance After Mitigation
Less than significant impact.

Local Policies or Ordinances Protecting Biological Resources
Impact BIO‐5:

The Project would not conflict with local policies or ordinances protecting
biological resources.

Impact Analysis
General Plan Consistency

Table 3.4‐2 summarizes the proposed project’s consistency with applicable biological resources
related goals and policies of the General Plan adopted for the purpose of avoiding or mitigating an
environmental effect. As shown in the table, the Project is consistent with all applicable policies.

Table 3.4‐2: General Plan Biological Resource Goal and Policy Consistency
Element

Conservation

3.4‐78

Goal/Policy No.

Text

Consistency Determination

Goal 8‐A

To preserve and protect the
ecological resources of the County

Consistent: The Project would
permanently protect and preserve
approximately 609 acres of the
Southern Site for park, recreational,
open space, scenic, agriculture,
grazing, wetlands preservation and
creation, and habitat mitigation
uses. In addition, 101 acres of the
Northern Site would be subject to
deed restrictions that would
prohibit any future urban uses
outside the Residential
Development Area.

Goal 8‐C

To achieve a balance of uses of the
County’s natural and developed
resources to meet the social and
economic needs of the County’s
residents.

Consistent: The Project would
provide a mix of urban residential
development on a small, 30‐acre
portion of the Site, while the
majority of remaining acreage would
be used for non‐urban development,
park, recreational, open space,
scenic, agriculture, grazing, wetlands
preservation and creation, and
habitat mitigation uses.
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Table 3.4‐2 (cont.): General Plan Biological Resource Goal and Policy Consistency
Element

Goal/Policy No.

Text

Consistency Determination

Policy 8‐3

Watersheds, natural waterways, and
areas important for the
maintenance of natural vegetation
and wildlife populations shall be
preserved and enhanced.

Consistent: A short segment of
Tassajara Creek crosses the
northeastern end of the Northern
Site, immediately adjacent to Finley
Road. A single drainage, shown as a
blue‐line stream on the USGS
Tassajara quadrangle, flows from
west to east along the northern
boundary of the Northern Site and
empties into Tassajara Creek on‐
site. The Project does not include
any alterations these drainage
features. The Project would impact
approximately 16,593 square feet
(0.38 acre) of waters of the U.S. and
State, but also includes wetland
preservation and creation on the
Southern Site to mitigate impacts
on a 2:1 basis. In addition,
approximately 710 acres of the
Project Site would be left
undeveloped. Therefore, the
project would maintain or enhance
on‐site watersheds and waterways.

Policy 8‐4

Areas designated for open
space/agricultural uses shall not be
considered as a reserve for urban
uses and the 65 percent standard
for non‐urban uses must not be
violated.

Consistent: The Project includes a
General Plan Amendment to
redesignate only the 30‐acre
Residential Development Area from
Agricultural Land (AL) to SH Single‐
family Residential–High Density
(SH). As indicated in Section 3.9,
Land Use, converting from non‐
urban to urban uses would not
cause the County to exceed the
allowable 35 percent countywide
urban land threshold. Moreover,
the majority of the remaining
acreage of the Project Site would be
permanently preserved and
protected for non‐urban uses, thus
contributing to the 65 percent
standard.

Goal 8‐D

To protect ecologically significant
lands, wetlands, plant, and wildlife
habitats.

Consistent: As discussed in this
section, potential impacts to on‐site
wetlands, plants, and wildlife
habitats have been identified and
mitigation provided to protect,
minimize, or avoid potential
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Table 3.4‐2 (cont.): General Plan Biological Resource Goal and Policy Consistency
Element

Goal/Policy No.

Text

Consistency Determination

impacts. Furthermore, the majority
of the Project Site would be
permanently protected and
preserved for non‐urban uses,
including open space, which would
further protect ecologically
significant resources.

3.4‐80

Goal 8‐E

To protect rare, threatened and
endangered species of fish, wildlife,
and plants, significant plant
communities, and other resources
which stand out as unique because of
their scarcity, scientific value,
aesthetic quality or cultural
significance. Attempt to achieve a
significant net increase in wetland
values and functions within the
County over the life of the General
Plan. The definition of rare,
threatened, and endangered includes
those definitions provided by the
Federal Endangered Species Act, the
California Endangered Species Act,
the California Native Plant Protection
Act, and the California Environmental
Quality Act.

Policy 8‐6

Significant trees, natural vegetation, Consistent: As discussed in this
and wildlife populations generally
section, potential impacts to on‐site
shall be preserved.
trees and special‐status plants and
wildlife have been identified.
Through the implementation of
applicable regulations (County Tree
Protection and Preservation) and
mitigation, the Project would
protect, minimize, or avoid
potential impacts.

Policy 8‐7

Important wildlife habitats, which
would be disturbed by major
development shall be preserved,
and corridors for wildlife migration
between undeveloped lands shall be
retained.

Consistent: As discussed in this
section, potential impacts to rare,
threatened, and endangered
species of fish, wildlife, and plants,
significant plant communities, and
other biological resources have
been identified and mitigation
provided to protect, minimize, or
avoid potential impacts.
Furthermore, the majority of the
Project Site would be permanently
protected and preserved for non‐
urban uses, including open space,
which would further protect
ecologically significant resources.

Consistent: The Project would
permanently protect and preserve
of approximately 609 acres of the
Project Site for park, recreational,
open space, scenic, agriculture,
grazing, wetlands preservation and
creation, and habitat mitigation
uses, thereby preserving on‐site
wildlife habitat. In addition, 101
acres of the Northern Site would be
subject to deed restrictions that
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Table 3.4‐2 (cont.): General Plan Biological Resource Goal and Policy Consistency
Element

Goal/Policy No.

Text

Consistency Determination

would prohibit any future urban
uses outside of the Residential
Development Area.
Policy 8‐8

Significant ecological resource areas
in the County shall be identified and
designated for compatible low‐
intensity land uses. Setback zones
shall be established around the
resource areas to assist in their
protection.

Consistent: The Project Site is not
located within any Significant
Ecological Areas as delineated in
the Contra Costa County General
Plan.

Policy 8‐9

Areas determined to contain
significant ecological resources,
particularly those containing
endangered species, shall be
maintained in their natural state and
carefully regulated to the maximum
legal extent. Acquisition of the most
ecologically sensitive properties
within the County by appropriate
public agencies shall be encouraged.

Consistent: As discussed in this
section, potential impacts to on‐site
endangered and other biological
resources have been identified and
mitigation provided to protect,
minimize, or avoid potential impacts
in accordance with applicable laws
and regulations. Approximately 609
acres of the Southern Site would be
conveyed to EBRPD by fee simple
transfer or other appropriate legal
mechanism, subject to a
conservation easement. In addition,
101 acres of the Northern Site would
be subject to deed restrictions that
would prohibit any future urban
uses outside of the Residential
Development Area.

Policy 8‐10

Any development located or
proposed within significant ecological
resource areas shall ensure that the
resource is protected.

Consistent: The Project Site is not
located within any Significant
Ecological Areas as delineated in the
Contra Costa County General Plan.

Policy 8‐11

The County shall utilize performance
criteria and standards which seek to
regulate uses in and adjacent to
significant ecological resource areas.

Consistent: The Project Site is not
located within or adjacent to any
Significant Ecological Areas as
delineated in the Contra Costa
County General Plan.

Policy 8‐12

Natural woodlands shall be
preserved to the maximum extent
possible in the course of land
development.

Consistent: The Project would
remove approximately 19 trees on
the Northern Site in accordance
with the requirements of the
County’s Tree Protection and
Preservation Ordinance. Twelve of
the trees are decaying California
black walnut formerly a part of a
small orchard and would not be
considered natural woodlands. The
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Table 3.4‐2 (cont.): General Plan Biological Resource Goal and Policy Consistency
Element

Goal/Policy No.

Text

Consistency Determination

remaining seven trees to be
removed are located near the
Future Equestrian staging Area
where an additional 23 on‐site trees
would be preserved.

3.4‐82

Policy 8‐13

The critical ecological and scenic
characteristics of rangelands,
woodlands, and wildlands shall be
recognized and protected.

Consistent: The Project would
permanently protect and preserve
approximately 609 acres of the
Project Site for park, recreational,
open space, scenic, agriculture,
grazing, wetlands preservation and
creation, and habitat mitigation
uses. In addition, 101 acres of the
Northern Site would be subject to
deed restrictions that would
prohibit any future urban uses
outside the Residential
Development Area. Therefore, on‐
site ecological and scenic
characteristics would be protected.

Policy 8‐14

Development on hillsides shall be
limited to maintain valuable natural
vegetation, especially forests and
open grasslands, and to control
erosion. Development on open
hillsides and significant ridgelines
throughout the County shall be
restricted, and hillsides with a grade
of 26 percent or greater shall be
protected through implementing
zoning measures and other
appropriate actions.

Consistent: The Project would
consist of the construction of 125
single‐family homes on a semi‐flat,
30‐acre portion of the Northern Site,
adjacent to existing urban residential
uses, and would not develop open
hillsides or significant ridgelines. The
Project includes a minimal amount
of ground disturbance on
approximately 0.82 acre of slopes
with a grade equal to or greater than
26 percent. However, such ground
disturbance is primarily related to
corrective grading within the
Project’s landslide mitigation area
and would not include residential
development.

Policy 8‐15

Existing vegetation, both native and
non‐native, and wildlife habitat
areas shall be retained in the major
Mitigation Land areas sufficient for
the maintenance of a healthy
balance of wildlife populations.

Consistent: The Project would
permanently protect and preserve
approximately 609 acres of the
Project Site for park, recreational,
open space, scenic, agriculture,
grazing, wetlands preservation and
creation, and habitat mitigation
uses. In addition, 101 acres of the
Northern Site would be subject to
deed restrictions that would prohibit
any future urban uses outside the
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Table 3.4‐2 (cont.): General Plan Biological Resource Goal and Policy Consistency
Element

Goal/Policy No.

Text

Consistency Determination

Residential Development Area.
Therefore, the Project would retain a
vast majority of on‐site existing
vegetation and wildlife habitat.
Policy 8‐17

The ecological value of wetland
areas, especially the salt marshes
and tidelands of the bay and delta,
shall be recognized. Existing
wetlands in the County shall be
identified and regulated.
Restoration of degraded wetland
areas shall be encouraged and
supported whenever possible.

Consistent: As discussed in this
section, existing on‐site wetlands
and impacts have been identified.
Implementation of mitigation
would ensure wetland preservation
and creation on the Southern Site.

Policy 8‐21

The planting of native trees and
shrubs shall be encouraged in order
to preserve the visual integrity of
the landscape, provide habitat
conditions suitable for native
wildlife, and ensure that a maximum
number and variety of well‐adapted
plants are sustained in urban areas.

Consistent: Landscaping on the
Northern Site would be provided
within the right‐of‐way of the
interior residential streetscape and
the frontage along Camino
Tassajara. The Project would also
provide landscaping around the trail
staging areas and at the base of
graded slope banks (Exhibit 2‐11).
Native trees and shrub species
would be used to the extent feasible.

Policy 8‐22

Applications of toxic pesticides and
herbicides shall be kept at a
minimum and applied in accordance
with the strictest standards
designed to conserve all the living
resources of the County. The use of
biological and other non‐toxic
controls shall be encouraged.

Consistent: Future on‐site
residential uses may include the
typical use of pesticides and
herbicides. Such use would be
required to abide by applicable
standards, laws, and regulations.

Policy 8‐24

The County shall strive to identify and
conserve remaining upland habitat
areas which are adjacent to wetlands
and are critical to the survival and
nesting of wetland species.

Consistent: As indicated in this
section, the Project would conserve
and protect significant areas of
upland habitat as well as create and
preserve new wetland habitat.

Policy 8‐27

Seasonal wetlands in grassland areas Consistent: As discussed in this
of the County shall be identified and section, the Project would impact
protected.
approximately 16,593 square feet
(0.38 acre) of waters of the U.S. and
State, but it also includes avoidance
of other wetlands on the Northern
Site and wetland preservation and
creation on the Southern Site.
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Table 3.4‐2 (cont.): General Plan Biological Resource Goal and Policy Consistency
Element

Goal/Policy No.

Policy 8‐28

Text

Consistency Determination

Efforts shall be made to identify and Consistent: As indicated by the
protect the County’s mature native Arborist Report (Appendix C.3), the
oak, bay, and buckeye trees.
Project would require the removal of
two coast live oaks but would
preserve all other on‐site oak and
buckeye trees. Removal of any tree
on‐site would be implemented in
accordance with the Contra Costa
County Tree Protection and
Preservation Ordinance, as discussed
in this section.

Tree Protection and Preservation Ordinance Consistency

According to the Arborist Report, Tassajara Parks, Contra Costa County, California, prepared by
HortScience, Inc. and dated May 15, 2015 (Appendix C.3), a total of 49 trees are located on the
Northern Site. Within the Ground Disturbance Areas, 10 Northern California black walnut (Juglans
hindsii), one dead English walnut (Juglans regia), and one plum (Prunus domestica) were identified.
These trees are considered “protected” under Contra Costa County’s tree ordinance. However,
because of the decay present in these trees, none are in good condition.
The remaining 37 of the 49 total on‐site trees were identified within the vicinity of the Future
Equestrian Staging Area. The trees consist of 21 coast live oaks, four valley oaks, three black walnuts,
two large blue gum eucalyptus, two Canary Island date palms, two willows, two western sycamores,
and one buckeye.
On undeveloped lots in Contra Costa County, all trees 7 inches in diameter and greater are protected
and cannot be removed without a permit. As indicated in the Arborist Report, all trees except for
the dead walnut within the Ground Disturbance Area and a small coast live oak in the Future
Equestrian Staging Area are protected (47 trees total).
Within the Ground Disturbance Areas, all 12 trees would be removed. Within the Future Equestrian
Staging Area vicinity, seven trees would be removed, four trees would require minor pruning, and
three trees may require pruning of 25 to 50 percent of their canopy. In accordance with the Contra
Costa County Tree Protection and Preservation Ordinance, appropriate tree removal permits would
be required prior to the removal of heritage or otherwise protected trees. The remaining 23 trees
would be protected by implementing the Tree Protection Guidelines identified in the Arborist
Report. All trees preserved on the Project Site will require adequate fencing around the dripline in
order to ensure their continued health. Trees remaining on‐site shall be protected by implementing
the Tree Protection Guidelines identified in the Arborist Report, Tassajara Parks, Contra Costa
County, California, prepared by HortScience, Inc. and dated May 15, 2015. As replacement for the 19
trees to be removed on the Northern Site, the project would be required to plant approximately 369
new trees on the Residential Development Area, as shown on the Preliminary Landscape Plan dated
February 9, 2015.
3.4‐84
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Compliance with the Tree Protection and Preservation and Heritage Tree Preservation Ordinance
would ensure that the Project would not conflict with local policies or ordinances protecting
biological resources. Therefore, impacts would be less than significant.

Level of Significance Before Mitigation
Less than significant impact.
Mitigation Measures
No mitigation is necessary.
Level of Significance After Mitigation
Less than significant impact.

Conservation Plans
Impact BIO‐6:

The Project would not conflict with the provisions of an adopted Habitat
Conservation Plan, Natural Community Conservation Plan, or other approved
local, regional, or state habitat conservation plan.

Impact Analysis
The HCP/NCCP establishes a coordinated process for permitting and mitigating the within eastern
Contra Costa County. The Project Site is located adjacent to but outside of the HCP/NCCP Inventory
Area; as a result, the Project is not eligible for take coverage through the HCP/NCCP. As such, the
Project would not conflict with any habitat conservation plan or natural community conservation
plan and no impact would occur.
Level of Significance Before Mitigation
No impact.
Mitigation Measures
No mitigation is necessary.
Level of Significance After Mitigation
No impact.
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